Washington State
Liquor and Cannabis Board

Notice of Permanent Rules Regarding Trade Areas
Concise Explanatory Statement

This concise explanatory statement concerns the Washington State Liquor and Cannabis
Board’s (LCB) adoption of rule amendments that streamline the language of WAC 314-
02-1071 and exempt stores in Indian Country, owned or operated by a Tribe or Tribal
enterprise from the 20 mile travel distance requirement in WAC 314-02-1071.

The Administrative Procedure Act (RCW 34.05.325(6)) requires agencies to complete a
concise explanatory statement before filing adopted rules with the Office of the Code
Reviser. The concise explanatory statement must be provided to any person upon
request, or from whom the LCB received comment.

The LCB appreciates and encourages your involvement in the rule making process. If you
have questions, please e-mail at rules@Icb.wa.gov.

Background and reasons for adopting these rules:

RCW 66.24.630(3)(a) states that the Liquor & Cannabis Board (Board) may issue spirits
retail licenses only for premises comprising at least 10,000 square feet of fully enclosed
retail space within a single structure, subject to exceptions in subsection (3)(c). RCW
66.24.630(3)(c)(i) states that the Board may not deny a spirits retail license to an
otherwise qualified applicant on the basis of the size of the premises if, among other
things, there is no spirits retail license holder in the frade area that the applicant proposes
to serve (emphasis added). Because there is no definition of the term “trade area” in
statute, the Board defines it in WAC 314-02-1071.

WAC 314-02-1071(1) defines a trade area as an area where there is no spirits retail
license within a 20 mile travel distance at the time of application. When this rule was first
created following the passage of Initiative 1183, there was discussion about the idea of
exempting businesses on tribal land from the 20 mile requirement. See WSR 13-11-026.
While this proposal did not become part of the final rule, the Board’s Tribal partners have
discussed this notion with the Board ever since, noting how exempting businesses on
Tribal land from this requirement would recognize Tribal sovereignty in a manner that
state and local governments have not always historically been known to do.

The CR 101 was filed in May 2023, with no public comment received on that filing. The
goal of this rule project has been to address the historical omission of recognizing Tribal
sovereignty and to try and address this through making the changes that were initially
considered in 2013.
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The CR 102 was filed on January 3, 2024, with the proposed rule changes identified in
the table below. No comments were received on the CR 102 or proposed draft rule
language. The Public hearing was held on February 14, 2024 and two individuals testified
at the hearing in opposition of the proposed rule language.

Rulemaking history for this adopted rule:

CR 101 - filed May 24, 2023 as WSR #23-11-160
CR 102 — filed January 3, 2024, as WSR #24-02-094
Public hearing held February 14, 2024

The effective date of this amended rule is March 30, 2024.

No Public comments were received on the rule proposal in the time leading up to the
public hearing.

Oral testimony was received during the public hearing held on February 14, 2024.
1. Brad Tower, Washington Liquor Store Association

My name is Brad Tower. I'm here today on behalf of Washington liquor store
association, speaking to the rule making proposal here at CR 102. We have some
pretty serious concerns about the language that’s proposed | and I, well | would
say that the, if the intent were to narrowly construe this particular measure, the,
the effect of the measure is quite broad. And I've got four different points that I'd
like to bring up about this.

The first is that the, the sale at auction of the state liquor stores was essentially the
sale of trade areas. And the LCB conducted at auction on behalf of the state and
received a significant amount of money from private citizens in Washington State
for the right to operate within those trade areas with footprints of less than ten
thousand square feet. So this proposed rule amendment to change the trade area
to allow for a, uhh, new geographic location to come into one of the trade areas
fundamentally undermines that value proposition that was part of the property tax,
excuse me, the property certificate was sold to those citizens that I, | believe that
Mr. Cho will speak more to that in just a bit.

But the second point I'd like to make is that, you know, Washington State still has,
by far the highest spirits tax in the nation. And so to any extent to which a retailer
might be, uhh, exempt from certain taxation in liquor sales, that creates a
tremendous competitive advantage and could potentially pull away a significant
amount of business from the tax paying, the full tax, paying entities. So we have
some concern about that. | don't have specifics about you know, the application of
that in terms of Tribal businesses.
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What's more concerning to me though, is that when the citizen’s initiative was
initially proposed to get the state out of business of selling spirits in favor of private
enterprises, it failed. And it failed because it didn't have a restriction on the ten
thousand square foot minimum. The citizenry was very clear that they did not wish
to see spirits sales in gas stations, in every convenience store and potentially in
you know, smoke drive through smoke shops or coffee shops. This particular
rulemaking doesn't preclude a specific tribe or tribal enterprise from having multiple
geographic locations, of any size, footprint it would eliminate the LCB’s ability to
object to the proposal of any location of any size that is included in Tribal trust land.
So | believe that there could be something as small as a drive through smoke
shack down in the Nisqually Valley that could potentially receive this license to sell
spirits along with the, the items that are being sold in the drive through.

And then the final uh, thing that | would bring the board's attention is that the way
this is drafted is one sided. And | would say, so if a Tribal enterprise proposed to
open in a geographic location that was inside the defined trade area of a non-Tribal
entity, that would be exempt and therefore eligible to receive that license. But if a
tribal entity already has an existing geographic location and a non-Tribal entity
proposed to open up nearby. | believe they would be prohibited by the twenty mile
trade area definition from, from opening that non-Tribal enterprise. So we haven't
created a separate island of potential activity on Tribal reservations. What we have
done is simply exempted them from the protections that have been afforded to
those people that purchased those property rights. So with that, | will wrap up my
comments and be open for any questions.

LCB response: The LCB believes it is appropriate to review a history of the timeline of
how the current language of WAC 314-02-1071 came to be, and specifically, mapping
that timeline in relation to when the former state liquor stores were auctioned.

Following passage of Initiative 1183 in November 2011, the LCB announced that it would
transition operation of the state liquor stores by June 2012. The stores that were not
closed were auctioned in May 2012, with the stores that did not get purchased during the
May auction, re-auctioned by end of June 2012.

While the CR 101 announcing that the rulemaking to define the term “trade area” was
filed on May 24, 2012 (WSR 12-12-013), a proposed definition was not publicly
disseminated until March 2013 (WSR 13-07-031), almost nine months after the last
former state stores were auctioned off. As such, the bidders who bought the stores in May
and June 2012 could not have relied on any proposed definition of trade area as none
was available.

The auctioning of these stores in May and June 2012 could not have reasonably been
interpreted as auctioning off trade areas because there was no way for anyone to know
how big a trade area would be at that time, nor how a trade area would relate to liquor
stores owned or operated by Tribes in Indian Country. The notion of twenty miles was not
introduced until March 2013 at the earliest. The two Board interim policies that were in
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effect prior to the effective date of this rule regarding former state liquor stores (BIP-01-
2012, and BIP-04-2012, both rescinded in December 2021), do not provide any proposed
or interim definition of trade area. While the term “trade area” is in the language of Initiative
1183, what that specifically referred to was not defined at the time of the auction of the
former state liquor stores.

The LCB retains the regulatory authority under RCW 66.08.030 to do rulemaking related
to this topic, and at no point provided any sort of assurances that further revisions to the
definition of trade area would not be made.

Was the comment reflected in the adopted rule? No.
2. David Cho, Washington Liquor Store Association

Hi Chair. Thank you for the opportunity to speak today. My name is David Cho. |
am the president of the Washington liquor store association. We represent the
owners of the former state and contract stores, who operates stores less than ten
thousand square feet. If you remember about twelve years ago, the states sold
off the rights. At that time we numbered about three hundred and thirty and now
we are down to about twenty percent of that. For a number of reasons, people
left the business, they didn’t survive, but nonetheless, | represent the
entrepreneurs that made it through. So here we are.

I'm here to speak about the importance of trade area and how that influenced my
decision and our members decisions to operate stores and to buy these a title
certificates that the state sold.

As a group, we purchased these certificates from the LCB during liquor
privatization, this process entailed learning and understanding and calculating all
the rules that the LCB told us we would have to operate these liquor stores. And
the biggest determinant was the notion of trade area and, and that was important
because it protected our rights to operate liquor less than ten thousand square
feet. We knew a Safeway could open up. We knew a Costco could open up, but
we were protected and that had a value.

And as a result of the state received about thirty three million dollars from
entrepreneurs like myself, who determined that | know the rules. The state gave
me this contract and | am protected and | could operate and make this kind of
money. That's how the state sold off these rights. And that was the actual
process. And it is um, in our opinion unethical for the LCB to now say, we will
rewrite this contract, we will redefine what trade area is after the LCB uh,
collected all these millions from uh, entrepreneurs.

And uh, on a personal note. | uh have four title certificates, so | own a uh, a
location in Tumwater | bought that right that is not open because uh, Costco right
next door can sell items sometimes cheaper than | could buy them. But |
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understand because | knew that Yeah, big company and they can get volume
discount. So | understand. | also have the rights in Kirkland, i had a business, but
that whole area was being redeveloped in Totem Lake. They did not want me to
open up a liquor store there because they sold it to Whole Foods and other big
companies. And | could not move within the one mile radius of my certificate. But
| knew that rule going into it. That was a calculated risk so that store is not open.

| have a store in Woodinville, which does very well. We sell a lot of local spirits a
lot of craft spirits. | have a store in Tacoma that does very well. We're very
responsible. But the point is, | know the rules. | calculate my risks. | understand
what the LCB did.

And us as members feel that is unethical because now they're saying, let's
change rules. All of this money we received from you is now going to be the
value will be going down tremendously. So that is what appears that I'm happy to
take any questions.

LCB response: The LCB believes it is appropriate to review a history of the timeline of
how the current language of WAC 314-02-1071 came to be, and specifically, mapping
that timeline in relation to when the former state liquor stores were auctioned.

Following passage of Initiative 1183 in November 2011, the LCB announced that it would
transition operation of the state liquor stores by June 2012. The stores that were not
closed were auctioned in May 2012, with the stores that did not get purchased during the
May auction, re-auctioned by end of June 2012.

While the CR 101 announcing that the rulemaking to define the term “trade area” was
filed on May 24, 2012 (WSR 12-12-013), a proposed definition was not publicly
disseminated until March 2013 (WSR 13-07-031), almost nine months after the last
former state stores were auctioned off. As such, the bidders who bought the stores in May
and June 2012 could not have relied on any proposed definition of trade area as none
was available.

The auctioning of these stores in May and June 2012 could not have reasonably been
interpreted as auctioning off trade areas because there was no way for anyone to know
how big a trade area would be at that time, nor how a trade area would relate to liquor
stores owned or operated by Tribes in Indian Country. The notion of twenty miles was not
introduced until March 2013 at the earliest. The two Board interim policies that were in
effect prior to the effective date of this rule regarding former state liquor stores (BIP-01-
2012, and BIP-04-2012, both rescinded in December 2021), do not provide any proposed
or interim definition of trade area. While the term “trade area” is in the language of Initiative
1183, what that specifically referred to was not defined at the time of the auction of the
former state liquor stores.
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The LCB retains the regulatory authority under RCW 66.08.030 to do rulemaking related
to this topic, and at no point provided any sort of assurances that further revisions to the
definition of trade area would not be made.

Was the comment reflected in the adopted rule? No.

Were any changes made between the proposed and final adopted rules? No. No
changes have been made between the proposed rules in the CR 102 and the final rules.
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