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Do NOT use for expedited rule making WSR 20-14-032

Agency: Washington State Liquor and Cannabis Board

Original Notice
1 Supplemental Notice to WSR
UJ Continuance of WSR

Preproposal Statement of Inquiry was filed as WSR 18-22-054 ; or

1 Expedited Rule Making--Proposed notice was filedas WSR ______; or
[ Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1); or

[ Proposal is exempt under RCW ____ .

Title of rule and other identifying information: (describe subject) WAC 314-55-035 - What persons or entities have to
qualify for a marijuana license? The Washington State Liquor and Cannabis Board (Board) proposes amendments to existing
rule and new sections of rule regarding qualifications for a marijuana license, and to implement the directives of Engrossed
Substitute House Bill (ESHB) 1794 (Chapter 380, Laws of 2019) regarding agreements by licensed marijuana businesses —
intellectual property, now codified in RCW 69.50.395.

Hearing location(s):

Date: Time: Location: (be specific) Comment:
August 5, 2020 10:00 am |1025 Union Ave SE, Olympia,
WA 98501

Date of intended adoption: September 2, 2020 (Note: This is NOT the effective date)

Submit written comments to:

Name: Katherine Hoffman

Address: 1025 Union Ave SE , Olympia, WA 98501
Email: rules@Icb.wa.gov

Fax: 360-664-9689

Other:

By (date) August 5, 2020

Assistance for persons with disabilities:

Contact Claris Nhanabu, ADA Coordinator, Human Resources
Phone: 360-664-1642

Fax: 360-664-9689

TTY: 7-1-1 or 1-800-833-6388

Email: Claris.Nhanabu@Icb.wa.gov

Other:

By (date) July 29, 2020

Purpose of the proposal and its anticipated effects, including any changes in existing rules: The proposed rules
significantly modernize, reorganize, and clarify the existing regulatory framework regarding qualifying for a marijuana license
in the following ways: clearly identifies business entity type and which entity or entities within that business type are
considered true parties of interest; reaffirms residency and background investigation requirements; removes the spousal
vetting requirement; creates a definition section, specifically defining, among other things, “control”; provides an updated
description of persons not considered to be true parties of interest; updates and modernizes natification requirements;
provides that licensed marijuana businesses may enter into agreements consistent with RCW 69.50.395; and establishes a
new subsection distinguishing financiers from true parties of interest.
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Reasons supporting proposal: Originally, revisions to WAC 314-55-035 were part of a larger, rule project designed to
implement 2017 marijuana legislation. During public hearing on the proposal in October of 2018, many stakeholders objected
to the proposed revisions to this specific section. Subsequently, WAC 314-55-035 was pulled from that rule proposal, and
new CR101 was approved and filed to allow additional stakeholder engagement and rule development on this specific rule
section. During the 2019 legislative session, ESHB 1794 regarding agreements by licensed marijuana businesses —
intellectual property was introduced and subsequently enacted, influencing the developmental path of this project. This rule
proposal was developed with and in response to industry and stakeholder feedback regarding what constitutes a true party of
interest, and is designed to assure and protect the integrity of marijuana businesses licensed in Washington state.

Statutory authority for adoption: RCW 69.50.325, 69.50.342, and 69.50.345.

Statute being implemented: RCW 69.40.395

Is rule necessary because of a:

Federal Law? O Yes No
Federal Court Decision? O Yes No
State Court Decision? O Yes No

If yes, CITATION:

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters: None

Name of proponent: (person or organization) Washington State Liquor and Cannabis Board U] Private
0] Public
Governmental

Name of agency personnel responsible for:

Name Office Location Phone
Drafting: Katherine Hoffman, Rule 1025 Union Avenue SE, Olympia WA 98501 360-664-1622
Coordinator
'[;Trgstrgf”ta“"”: Becky Smith, Licensing 1025 Union Avenue SE, Olympia, WA 98501 360-664-1615
Enforcement: Justin Nordhorn, . .
Enforcement Chief 1025 Union Avenue SE, Olympia, WA 98501 360-664-1726
Is a school district fiscal impact statement required under RCW 28A.305.1357 L] Yes No

If yes, insert statement here:

The public may obtain a copy of the school district fiscal impact statement by contacting:

Name:

Address:

Phone:

Fax:

TTY:

Email:

Other:

Is a cost-benefit analysis required under RCW 34.05.328?
Yes: A preliminary cost-benefit analysis may be obtained by contacting:

Name: Katherine Hoffman
Address: 1025 Union Avenue SE, Olympia WA, 98501
Phone: 360-664-1622
Fax:
TTY:
Email: katherine.hoffman@Icb.wa.gov
Other:
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[0 No: Please explain:

Regulatory Fairness Act Cost Considerations for a Small Business Economic Impact Statement:

This rule proposal, or portions of the proposal, may be exempt from requirements of the Regulatory Fairness Act (see
chapter 19.85 RCW). Please check the box for any applicable exemption(s):

] This rule proposal, or portions of the proposal, is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute or regulations. Please cite the specific federal statute or
regulation this rule is being adopted to conform or comply with, and describe the consequences to the state if the rule is not
adopted.

Citation and description:

I This rule proposal, or portions of the proposal, is exempt because the agency has completed the pilot rule process
defined by RCW 34.05.313 before filing the notice of this proposed rule.

1 This rule proposal, or portions of the proposal, is exempt under the provisions of RCW 15.65.570(2) because it was
adopted by a referendum.

This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(3). Check all that apply:

O RCW 34.05.310 (4)(b) ] RCW 34.05.310 (4)(e)

(Internal government operations) (Dictated by statute)

RCW 34.05.310 (4)(c) ] RCW 34.05.310 (4)(f)

(Incorporation by reference) (Set or adjust fees)

O RCW 34.05.310 (4)(d) ] RCW 34.05.310 (4)(g)

(Correct or clarify language) ((i) Relating to agency hearings; or (ii) process
requirements for applying to an agency for a license
or permit)

This rule proposal, or portions of the proposal, is exempt under RCW WAC 314-55-035(5) is exempt under 34.05-
310(4)(c).

Explanation of exemptions, if necessary: WAC 314-55-035(5) adopts and incorporates by reference the directives of
Engrossed Substitute House Bill (ESHB) 1794 (Chapter 380, Laws of 2019) regarding agreements by licensed marijuana
businesses — intellectual property, now codified in RCW 69.50.395, without material change.

COMPLETE THIS SECTION ONLY IF NO EXEMPTION APPLIES
If the proposed rule is not exempt, does it impose more-than-minor costs (as defined by RCW 19.85.020(2)) on businesses?

] No Briefly summarize the agency’s analysis showing how costs were calculated. There are no costs
associated with these rules. The WSLCB applied a default cost of compliance ($100) when analyzing whether the
rules would have a disproportionate impact on small businesses as defined in RCW 19.85.020(3). Below are
calculations for minor cost thresholds across all license types based on the best analogous NAICS types. Although it
is unlikely these rules would result in even the full default cost of compliance, the minor cost does not exceed any of
the thresholds for any of the license types. Therefore, implementation of these rules will not result in any
administrative, intrinsic or actual costs to the regulated community. The amendments and new rules offer increased
public benefit by assuring that money invested in licensed marijuana businesses are fully vetted, supports robust
foundations of local participants in Washington State businesses, and assures that funds entering the Washington
State regulated market through Washington State residents are not related to or derived from criminal enterprise. For
these reasons, the proposed rules do not impose more than minor costs on businesses as defined by RCW
19.85.020(2).

Minor Cost 0.3% of Avg Annual Gross
2017 Industry Estimated Cost Industry NAICS Code Estimate - Max of | 1% of Avg Annual Payroll . : oBusinegss Income
NAICS Code of Compliance Description Title 1%Pay, 0.3%Rev, (0.01*AvgPay)
(0.003*AvgGBI)
and $100
" $9,214.26
Marijuana All Other Food ! $22,986.58
31199 $100.00 Processors Manufacturing 522,986.58 2018 Dataljse'élr_)sulled from 2018 Dataset pulled from DOR
. $4,010.47
Marijuana Crop ! $2,399.33
111 $100.00 Producers Production $4,010.47 2018 Dataj:;fslled from 2018 Dataset pulled from DOR
- . $2,365.88
Marijuana Miscellaneous ’ $2,503.84
453 $100.00 Retailers Store Retailers $2,503.84 2018 Datass'éfsulled from 2018 Dataset pulled from DOR

[J Yes Calculations show the rule proposal likely imposes more-than-minor cost to businesses, and a small business
economic impact statement is required. Insert statement here:
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The public may obtain a copy of the small business economic impact statement or the detailed cost calculations by
contacting:

Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:

Date: June 24, 2020 Signature:

Name: Jane Rushford

Title: Chair
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AMENDATORY SECTION (Amending WSR 16-11-110, filed 5/18/16, effective
6/18/16)

WAC 314-55-035 ((Whatpersons—or—entitieshavetoqualify fora
marijuana—liecense?)) Qualifying for a marijuana license. A marijuana
license must be issued in the name(s) of the true party(ies) of inter-
est. The board may conduct an investigation of any true party of in-
terest who exercises control over the applicant's business operations.
This may include financial and criminal background investigations.

(1) True parties of interest ((-)). True parties of interest must
qualify to be listed on the license, and meet residency regquirements
consistent with this chapter. For purposes of this title, "true party
of interest" means:

((Frue-party-ofinterest Persons-to-be-qualified
Sol : i Sol - ] :

oo Himi
pl.&flti.ilelfs-lli.l.-p.ef lhﬂ“ted o Alblimited !
partnership spouses:
mited tiabik N " l thoi
company spouses:
+  Allmanagersand-thetr
speuses:
Privately-held »  Alteorporate-officers
equivalenttitle)-and
thetrspeuses:
»  Allsteekholders-and
thetrspeuses:
and-their-speuses:
Allstockholders-and-their
speuses:
Multevel-ownership Al persons-and-entitiesthat
straetures ake-up-the-ownership
strueture{and-their spouses):

| ; he b il" e

monetary-loan-of any-fal-or partial-calendar-or

eonsidered-true-parties . | |
exchangeformeney-or
expertise:
For-thepurpeses-ofthis
chapter:
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True party(ies) of

Entity interest
Multilevel ownership All persons and entities
structures that make up the

ownership structure
Any entity(ies) or Any entity(ies) or
person(s) with a right to person(s) with a right to
receive revenue, gross receive some or all of the
profit, or net profit, or revenue, gross profit, or
exercising control over a net profit from the licensed
licensed business business during any full or

partial calendar or fiscal

year

Any entity(ies) or

person(s) who exercise(s)
control over the licensed
business

Nonprofit corporations All individuals and entities
having membership rights
in accordance with the
provisions of the articles
of incorporation or bylaws

(2) A married couple may not be a true party of interest in more
than five retail marijuana licenses, more than three producer licen-
ses, or more than three processor licenses. A married couple may not
be a true party of interest in a marijuana retailer license and a mar-
ijuana producer license or a marijuana retailer license and a marijua-
na processor license.

(3) The following definitions apply to this chapter unless the
context clearly indicates otherwise:

(a) "Control" means the power to independently order, or direct
the management, managers, or policies of a licensed business.
(b) "Financial institution" means any bank, mutual savings bank,

consumer loan company, credit union, savings and loan association,
trust company, or other lending institution under the jurisdiction of
the department of financial institutions.

(c) "Gross profit" means sales minus the cost of goods sold.

(d) "Net profit" means profits minus all other expenses of the
business.
(e) "Revenue" means the income generated from the sale of goods

and services associated with the main operations of business before
any costs or expenses are deducted.

(4) For purposes of this chapter, "true party of interest" does
not include (this is a nonexclusive list):

(a) A person or entity receiving payment for rent on a fixed ba-
sis under a lease or rental agreement. Notwithstanding, if there is a
common ownership interest between the applicant or licensee, and the
entity that owns the real property, the board may investigate all
funds associated with the landlord to determine if a financier rela-
tionship exists. The board may also investigate a landlord in situa-
tions where a rental payment has been waived or deferred.

(b) A person who receives a bonus or commission based on their
sales, so long as the commission does not exceed ten percent of their
sales in any given bonus or commission period. Commission-based com-
pensation agreements must be in writing.

(c) A person or entity contracting with the licensee(s) to re-
ceive a commission for the sale of the business or real property.
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(d) A consultant receiving a flat or hourly rate compensation un-
der a written contractual agreement.

(e) A person with an option to purchase the applied for or 1i-
censed business, so long as no money has been paid to the licensee un-
der an option contract or agreement for the purchase or sale of the
licensed business, or a business that is applying for a license.

(f) Any business or individual with a contract or agreement for
services with a licensed business, such as a branding or staffing com-
pany, will not be considered a true party of interest, as long as the
licensee retains the right to and controls the business.

(g) A financial institution.

(5) Notification.

(a) Except as provided in this subsection (4) (a) (i), (ii), and
(1ii), after licensure the 1licensee must continue to disclose the
source of all funds to be invested in the licensed business, including
all funds obtained from financiers, prior to investing the funds into
the licensed business.

(1) Revenues of the licensed marijuana business that are reinves-
ted in the business do not require notification or vetting by the
board.

(1i) Proceeds of a revolving loan where such loan has been ap-
proved by the board within the three previous vears do not need to be
vetted by the board, unless the source of the funds has changed or the
approved loan amount has increased.

(1ii) TIf the source of funds is an identified true party of in-
terest on the license, or a previously approved financier associated
with the license, or a previously approved revolving loan, the board
will allow these funds to be used upon receipt of an application to
use such funds. The board will then investigate the source of funds.
If the board cannot verify the source of funds after reasonable ingui-
rv, or the board determines that the funds were obtained in a manner
in violation of the law, the board may take actions consistent with
the provisions of this chapter.

(b) Licensees must receive board approval before making any own-
ership changes consistent with WAC 314-55-120.

(c) Noncompliance with the requirements of this section may re-
sult in action consistent with this chapter.

(6) Disclosure agreements and intellectual property.

(a) Licensed marijuana businesses may enter into agreements con-
sistent with the provisions of RCW 69.50.395.

(b) Notwithstanding the foregoing, no producer Or Processors may
enter into an intellectual property agreement with a retailer.

(7) Financiers.

(a) Consistent with WAC 314-55-010(11), a financier is any person
or entity, other than a financial institution or a government entity,
that provides money as a gift, a grant, or loans money to an appli-
cant, business, or both, and expects to be paid back the amount of the
loan, with or without reasonable interest.

(b) A financier may not receive an ownership interest, control of
the business, a share of revenue, gross profits or net profits, a
profit sharing interest, or a percentage of the profits in exchange
for a loan or gift of funds, unless the financier, if directly in-
volved in the loaning of funds, receives board approval and has gquali-
fied on the license as a true party of interest.

(c) Washington state residency requirements do not apply to fin-
anciers who are not also a true party of interest, but all financiers
must reside within the United States.
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(d) The board will conduct a financial and criminal background
investigation on all financiers.
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