OFFICE OF THE
WASHINGTON STATE LIQUOR CONTROL BOARD
Board Meeting Minutes — September 1, 2010

Chair Foster called the regular mesting of the Washington State Liquor Control Board to order at 10:04 a.m., on
Woednesday, September 1, 2010 in the Boardroom, 3000 Pacific Avenue SE, Olympia, Washington. Board Members
Ruthann Kurose and Linda Bremer were also present.

Approval of Minutes
The minutes from the August 25, 2010 Board meeting were approved.

Sports Entertainment Facilities

Justin Nordhorn, Deputy Chief for the Enforcement Division, presented an optional alternative penalty track for
second and third violations which would create a deterrent and maintain compliance. Member Bremer
complimented Mr. Nordhorn for his thgroughness in researching pre-negotiated penalties in other states. This
particular is based on the Minnesota model and the penalties would be as follows: 1% Violation - $1000; 2™
Violation - $10,000; 3" Violation - $25,000; 4" Violation — Cancel License. It is not mandatory for licensees to
participate in this penalty track. Some facilities are providing training to their volunteers and have already seen an
increase in compliance. Dick Thompson, Consultant for the Seahawks, provided public comment that the
Seahawks wants to be able to anticipate what a violation amount might be and feels that this is important not to
force a change for everyone else. The majority of food and alcohol vendors serving at Seahawks games are
volunteer groups and churches. The Seahawks’ aspire to be in full compliance and have established in-house
compliance checks to mitigate the risk of violations. Mr. Thompson complimented the Liquor Control Board and its
staff for their work on this proposal. Member Kurose would like to ensure that this policy assures accountability of
larger entities as well as smaller entities and provides for a fair deterrent based on scale. Member Bremer made a
motion to approve the optional alternative penalty frack. Member Kurose seconded the motion. All were in favor.

New Business

The Board congratulated Justin Nordhorn for his appointment to the rotational assignment for Deputy Chief for Law
Enforcement.

Old Business:

There was no old business.

The Board Meeting was adjourned at 10:30 a.m.
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Sports/ Entertainment Penalfy Guide

WASHINGTON STATE LIQUOR CONTROL BOARD

Issue Paper

Name of Issue Paper:

Sports/Entertainment Pre-negotiated Penalty Track

Date: August 18, 2010
Presented by: Justin Nordhorn, Captain

DESCRIPTION OF ISSUE

There are currently a number of licenses within the state, specifically Sports and
Entertainment facilities, presenting a unique challenge in regard to control and penalty
assessment in the event of a violation. These unique challenges primarily involved
business operations that do not occur on a daily or even a weekly basis.

Representatives of QWEST have raised concerns about consistency, fairness, and
transparency for penalty assessments based on a previous negotiation involving a
second and third violation for sales of alcohol to a minor.

BACKGROUND

In 2007 the Washington State Liquor Control Board (WSLCB) began exploring options
for a potential settlement agreement with the licensee of QWEST field. An issue paper
was drafted and presented establishing options for negotiating violations in “Atypical
Negotiations.” These potential settlement agreements were deemed “Atypical” due to
affording the sports and entertainment licensees an option to negotiate a complete
monetary penalty in lieu of any suspension. This is not offered for all retail licensees.

Stakeholders were invited to meetings for input on the approach, but only QWEST field
attended and provided feedback. Based on the lack of stakeholder interest and only one
licensee involved in settlement negotiations, the presented stipulated penalty structure
was not officially placed into policy or rule.

Input was sought and received from the licensee of QWEST prior to violation settlement
negotiations. The initial proposal of assessing a penalty based on occupancy appeared
a fair approach both sides agreed upon. The approach of assessing a base fine plus $1
per attendee for a second violation, and $2 per attendee for a third violation was used
during settlement negotiations in 2008.

Post negotiations, the licensee of QWEST believed the structure used during
negotiations resulted in a higher than anticipated penalty. The WSLCB was asked to
revisit the “Atypical Negotiation” approach and establish uniform penalties for Sports
and Entertainment licenses. A penalty structure has been presented by an industry
member that provides a base fine with a maximum cap.
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The proposal presented by the representative of the Seattle Seahawks and QWEST field
was discussed at length with input from the Director’s Office, the Enforcement Division,
the Attorney General’s Office, and a Board member of the WSLCB. It was determined
the recommended course of action would be to present a policy for consideration and
not create a penalty guide in rule for a specific class of license. A model from another
state was identified, presented to the Seahawks representative, and agree upon by all
involved in developing an alternative to the standard penalty guide in WAC 314-29.

Recommendation:

The WSLCB must approach the issue of assessing penalties in a fair and transparent
manner. Penalties are established based fair assessments that facilitate voluntary
compliance. Penalty increases represent corrective action for licensees that demonstrate
repeat compliance failure. Penalties must be significant enough to provide a deterrent
for future violations and withstand public scrutiny for fairness.

It is recommended a policy be created for an optional penalty track for Sports
Entertainment Facility licenses. This optional penalty assessment will:
o Create an alternate penalty track for those establishments receiving a first time
violation for sales of alcohol to a minor during a compliance check failure.

o Allows a Sports Entertainment facility an opportunity to be assessed based
on a compliance rate for multiple compliance checks conducted on the
same day.

o The alternate penalty track is intended only for youth access compliance
related to alcohol compliance checks.

o Licensees receiving a violation must choose the optional penalty path
during the due process period of a first time violation. ‘

o All other violations of liquor laws follow the standard penalty guide in WAC
314-29.

e Create a maximum penalty cap for each violation level.

o Provides identifiable expectations for compliance failure.

o Provides transparent penaities for stipulated violations.

o This has been pre-negotiated and agreed upon with Seattle Seahawks
representation. ‘

e The Board continues to have the authority and ability to impose suspension
sanctions based on aggravating circumstances.

o These penalties are intended to be final assessment levels without further
negotiation during informal settlement conferences.

Below is a proposed penalty matrix for compliance check failures occurring at a licensed
Sports Entertainment facility. Penalties are assessed based on the number of
compliance check failures during one day. There are three different penalty tracks
based on the average number of points of sale. A point of sale will be defined as each
different concession stand, not each individual cash register.
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1st 2nd 3rd 4th

License Class Compliance Threshold Violation  Violation Violation  Violation
Sports and Events: 1 to 20 points of
Entertainment  |sale (1 incident/sale to minor
Facility to be a violation/compliance

failure) $1000 x I* [$10,000 x I*|$25,000 x I* |Cancel
Sports and Events: 21 to 45 points of
Entertainment  [sale (2 incident/sale to minor
Facility to be a violation/compliance

failure) ' $1000 x I* [$10,000 x I* [$25,000 x I* [Cancel
Sports and Events: 45 or more points of
Entertainment |sale (3 incident/sale to minor,
Facility to be a violation/compliance

failure) : $1000 x I* |$10,000 x I* |$25,000 x I* [Cancel
Absent any aggravating circumstances, the
standard penalty for violations constituting
compliance failure shall not exceed the
following: $4,000 $40,000 $80,000 Cancel

* "I" signifies incidents of sales to underage person during an alcohol compliance check

| Pros of recommendation

Cons of recommendation |

Provides fairness, consistency, and
accountability in penalty application

» Penalty assessment provides
consideration for multiple compliance
checks conducted on the same day

« Transparent process

» This is an optional track and licensees
are not forced into this option.

BUDGET IMPLICATIONS

None

= Sports and Entertainment licensees

may be perceived as receiving
special treatment

- Limits settlement negotiations for

violations issued
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AGENCY POLICY #830
Proposed Settlement Agreements

Policy #: 830 _ Effective Date: 11/13/06

Category: Enforcement See Also:  S:\Enforce\MAST\Suspensions

Purpose: Provide expectations for S:\Enforce\Forms\Compromise

settlement agreements for first-
time liquor, tobacco, MAST
violations.

Enforcement Intranet - Forms

Applies to: Enforcement Captains,
Lieutenants & Licensing MIW
Program Manager/Officers; Board
Members.

POLICY STATEMENT

This policy addresses the proposed settlement agreement process for first-time liquor,
tobacco and MAST (Mandatory Alcohol Service Training) violations, where there has been
no violation within a previous two-year period/three-year period for MAST violations for the
same offense. Subsequent violations or offenses will be addressed in the alternative
dispute resolution process.

1. Hearing Officer, Captains/MIW managers or their Lieutenants/designated
supervisory officers are authorized to offer the following standard,
negotiated settlement terms on first-time liquor, tobacco and MAST
violations:

= An initial offer of @ 20% reduction in either the suspension duration or monetary
penalty, based upon the reasonable assumption that such a reduction will facilitate
the agreement while ensuring the licensee has taken appropriate responsibility for
the violation.

« Any proposed suspension duration negotiated cannot be less than three days.

e Additional reductions may be made based upon mitigating factors up to a maximum
reduction offer not to exceed 40% reduction combined for both the suspension
duration and monetary penalty.

2. Mitigating Factors shall be carefully weighed against any aggravating
circumstances before any reduction is negotiated. Incremental reductions of
5% for each mitigated circumstance up to maximum 40% total. The
following are examples of mitigating factors including but not limited to:
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« The licensee proposes/agrees to or has in place a formal, in-house, annual training
- plan, beyond MAST certification.

e The licensee proposes/requests/accepts training by enforcement personnel

« The use/request of warning signs, age guides, and other available resources to
discourage violations.

« Other proposed or documented systems or programs intended to discourage
violations.

3. Aggravating Factors shall be considered against any mitigating
circumstances and the recommended standard penalty before any reduction
is negotiated. The following are examples of aggravating factors including
but not limited to:

« Failure by the licensee to follow through on any terms of previous violations within
two years.

« Multiple violations occurring at the same premises and time of incident.

« Failure to allow law enforcement/Liquor Enforcement officer to enter or inspect
premises.

« Other documented circumstances outlining the licensee’s unwillingness to comply
with the laws and regulations of the Liquor Control Board.

4, Hearing Officer, Captains/MIW managers or their Lieutenants/designated
supervisory officers are authorized to use the alternative dispute resolutlon
process for all violations.

¢ Reductions may be made based upon mitigating factors up to a maximum reduction
offer not to exceed 40% reduction combined for both the suspension duration and
monetary penaity.

w 5. Failure by the licensee to comply with the terms of the approved settlement
; agreement will be considered a default which will result in implementing the
original sanction.

6. An optional penalty track is available during first time settlement
agreements for Sports Entertainment Facility licenses. As part of the first
time violation process the licensee of a Sports Entertainment license may
enter into the alternative penalty track with the understanding that any
future violations that are issued for second, third, or fourth offenses in a two
year period will also progress in the optional penalty track that is not listed
in WAC 314-29, Entering into the alternate penalty track does not prohibit
the Board from imposing a greater fine or suspension outside of the alternate
penalty track for violations involving aggravating factors.

¢ This optional penalty track only applies to violations occurring during a WSCLB
alcohol compliance check for youth access compliance. Any and all other
violations will continue to be assessed using the WAC 314-29 penalty schedule.
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¢ Due to multiple compliance checks being conducted during one visit, the optional
penalty track provides an assessment based on the total results of the
compliance checks. '

» A compliance variable is provided for locations operating multiple points of sale.
For purposes of this policy, the point of sale is defined as one concession location
(single or group of cash registers) operated within the Sports Entertainment
Facility. The variable detailed in the matrix below will be based on an average
number of points of sale the business typically operates at any event. This will be
specified in the Board approved operating plan for the Sports Entertainment
Facility.

+ Once the first time settlement is agreed upon when the licensee accepts the
optional penalty track, it is the intent of the Board no further mitigation or
penalty reduction will be negotiated for subsequent violations without extreme
mitigation. The optional penalty track has been pre-negotiated.

o If during the first time settlement conference the optional track is requested and
accepted by the licensee, and the number of incidents falls below the compliance
threshold for a failure, the licensee may enter into the agreement by negotiating
to a written warning and accepting the alternate track for any future violations in
the two year history assessment.

1st 2nd 3rd 4th
License Class Compliance Threshold Violation  Violation Violation  Violation
Sports and Events: 1 to 20 points of
Entertainment (sale (1 incident/sale to minor
Facility to be a violation/compliance
failure) $1000 x I* 1$10,000 x I* [$25,000 x I* |Cancel
Sports and Events: 21 to 45 points of
Entertainment |sale (2 incident/sale to minor
Facility to be a violation/compliance
' failure) $1000 x I* |$10,000 x I* |$25,000 x I* {Cancel
Sports and Events: 45 or more points of
Entertainment  jsale (3 incident/sale to minor
Facility to be a violation/compliance
failure) $1000 x I* |$10,000 x I* [$25,000 x I* |Cancel
Absent any aggravating circumstances, the
standard penalty for violations constituting
compliance failure shall not exceed the
following: $4,000 $40,000 $80,000 Cancel

* " signifies incidents of sales to underage person during an alcohol compliance check

RESPONSIBILITIES

Board Members

Sept 01, 2010
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+ Review proposed settlement agreements; approval req‘uires two Board members to sign
the agreement.

Boards’ Confidential Secretary
e Process completed Liquor/MAST settlement agreements with Board signatures to staff.

Tobacco Violation Coordinator
» Process completed Tobacco settiement agreement with Board signatures to staff.

Enforcement Hearings Officer, Captains/Lieutenants

« Negotiate proposed settlement agreement with Liquor/tobacco licensee or MAST permit
holder of first-time violator.

» Complete template for proposed settlement agreements with mitigating or aggravating
circumstances, violation history of other documented viclations and details of
compromise. '

« Forward completed proposed settlement agreement to Boards’ Confidential Secretary,
licensee, MAST permit holder and Enforcement officer.

Administrative Staff

e Receive Liquor Board approved settlement agreements, mail copy to Liquor/Tobacco
licensee or MAST holder.

s Forward Liquor Board approved settlement agreement to enforcement officer and File.

« Close violation case on the AS-400 Tracking system once the negotiated settlement
terms have been completed.

DEFINITIONS

Alternative Dispute Resolution Process - the process where any Licensee or MAST
holder charged with a subsequent administrative violation beyond the first-time may
request an informal meeting with a Captain or their designee to negotiate a settlement
agreement.

Proposed Settlement Agreement Process - the process by which Enforcement
personnel and Licensing’s Manufacturers, Importers and Wholesalers (MIW) personnel may
offer standard, negotiated settiements to liquor/tobacco licensees, and mandatory alcohol
service training permit (MAST) holders, on first-time violations occurring within a two-year
period for liquor violations, three-year period for MAST violations.

RELEVANT LAWS AND OTHER RESOURCES
RCW 34.05 - Administrative Procedures Act
WAC 314-29 - Hearings, Penalties
WAC 314-12-300 - Group One (1) violations against public safety
WAC 314-12-310 - Group Two (2) offenses-Conduct violations
WAC 314-12-320 - Group Three (3) offenses-Regulatory
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WAC 314-17- 105 - Penalties for MAST Permit Holder
RCW 26.28.080 - Sale of Tobacco Products to a Person under Age 18
RCW 70.155.100 - Penalties, Sanctions, and Actions against Licensees

REVISION HISTORY
Revised in September 2010 — adding alternate penalty track for Sports Entertainment
Facility.
Revised in November 2006.

Replaces Operations Manual - Alternative Dispute Resolution Guidelines created November
10, 2005.

Replaces Desk Manual H-8.33 - Proposed Settlement Agreement Guidelines for First-Time
Liquor Violations created November 1, 2003.

Replaces Proposed Settlement Agreements for First-Time Liquor Violations Agency Pollcy
created September 17, 2003.

Replaces Enforcement Manual Chapter 37 - Alternative Dispute Resolution created July 1,
1999,

Replaces Revised Managers Handbook - Administrative Tobacco Hearings D|V|5|on Policy
created September 8, 1998.

Replaces Revised Managers Handbook ~ Administrative Tobacco Hearings Division Policy
created August 18, 1998.

Replaces Inter-Office Correspondence Enforcement Manual Chapter 37-Alternative Dispute
Resolution created February 13, 1998.

Replaces Managers Handbook - Administrative Tobacco Hearings Division Policy created
October 13, 1996.

- CONTACT

For additional information about this policy, contact the Deputy Chief of the Enforcement
Division.

APPROVING AUTHORITY

Pat Kohler, Administrative Director
Date
Liguor Control Board
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