Washington State
Liquor Control Board

WASHINGTON STATE LIQUOR CONTROL BOARD
Board Meeting Minutes — November 7, 2012

Board Chair Sharon Foster called the regular meeting of the Washington State Liquor_ Control Board {WSLCB)
to order at 10:01 a.m., on Wednesday, November 7, 2012 in the Boardroom at 3000 Pacific Avenue S.E.,
Olympia, Washmgton Board Member Ruthann Kurose partu:lpated by phone. Board IVIember Chris Marr was
present. :

Approval of Minutes
Minutes from the October 31, 2012 meeting were approved.

Board Adoption of Rules for Internet Sales and Delivery of Spirits

Rules Coordinator Karen McCall presented the Board with a CR 103 for Internet Sales and Delivery of Spirits by
Spirits Retail Licensees. The public hearing regarding this rulemaking, held the week prior, featured three
speakers in support of the rulemaking and two against. Karen clarified that the rule does not allow out-of-
state retailers to sell in Washington. Member Marr made a motion to approve the CR 103. Member Kurose
seconded. All were in favor.

Public Hearing on Brief Adjudicative Proceedings

The meeting was opened up to public testimony regarding rulemaking for a Brlef Adjudicative Proceeding
(BAP). Per the Administrative Procedures Act {RCW 34.05.482), agencies have the ability to utilize an

~ abbreviated administrative hearing process (BAP), where the issues or interests involved to not warrant use of
full adjudicative procedure. Thus far, Karen has received one written comment on the rulemaking. No
attendees provided verbal testimony.

New Business

Chair Foster noted that, with the apparent passage of Initiative 502, the WSLCB would be tasked with
implementation of rules and regulations as outlined in the Initiative. Stakeholders are encouraged to check.
the WSLCB website for the latest updates: www.lig.wa.gov. They may also sign up to receive information via
email, by joining the [-502 listserv: http://www.liq.wa.gov/marijuana/email-notifications.

Jas Sangha, President of the Washington Liquor Store Association {(WalLSA), asked that the WSLCB lower its
price for the inventory not sold at the November 1, 2012 auction at the Distribution Center. Jas stated that he
hoped the WSLCB would sell to interested parties at lower prices as opposed to destroying product.
Administrative Director Pat Kohler noted that most of the product was covered by buyback agreement, so
destruction would likely not be necessary. She told Jas that the WSLCB would keep stakeho[ders informed
regardmg remaining inventory, as options were explored.

Old Business:
There was no old business.

Page 1of2



Washington State
/2 Liquor Control Board

WASHINGTON STATE LIQUOR CONTROL BOARD
Board Meeting Minutes — November 7, 2012

The Board Meeting was adjourned at 10:21 a.m.

(CAtram lun_  pwSent

Ruthann Kurose, Chris Marr,
Board Chair Board Member Board Member
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Washington State
Liquor Control Board

Date: November 7, 2012

To: Sharon Foster, Board Chair
Ruthann Kurose, Board Member
Chris Marr, Board Member

From: Karen McCall, Agency Rules Coordinator

Copy: Pat Kohler, Administrative Director
Rick Garza, Deputy Administrator
Justin Nordhorn, Enforcement and Education Director

Subject: Approval of final rulemaking (CR 103) for Internet Sales and Delivery
of Spirits by Spirits Retail Licensee

At the Board meeting on November 7, 2012, the rules coordinator requests that the
Liquor Control Board approve the final rulemaking (CR 103) for Internet Sales and
Delivery of Spirits by Spirits Retail Licensee.

The Board was briefed on the rule making background, public comment, and agency
response for this rule making. An issue paper and text of the rule change is attached.

If approved, the Rules Coordinator will send an explanation of the rule making to all
persons who submitted comments. Five comments were given at the public hearing
held on October 31, 2012, held in the Board’s meeting room in Olympia, Washington.
Thirty-one written comments were received. After sending this explanation, the Rules
Coordinator will file the rules with the Office of the Code Reviser. The effective date of
the rules will be 31 days after filing.

__ & hpprove Disapprove M %Lé? /72
at.

Sharon Foster, Chairman

12

v~ Approve Disapprove

“«/__Approve Disapprove

CR 103 Internet Sales & Delivery of Spirits 1 11/7/12

nnjKurgse, Board Member Date

> “/ZAL/

Chvie"Marr, BGard Member Date






Washington State Liquor Contro! Board
Issue Paper | | A
Rule Making on Internet Sales & Delivery of Spirits

by Spirits Retail Licensees
Date: November 7, 2012
Presented by:  Karen McCall, Agency Rules Coordinator

Description of the Issue

The purpose of this issue paper is to recommend that the Washington State
Liquor Control Board (WSLCB) proceed with final rule making and adopt the rules
on Internet Sales & Delivery of Spirits by Spirits Retail Licensees.

Why is rule making necessary?

The current rule for internet sales and delivery of beer and wine designates the
method of ordering, location of delivery, hours of delivery, age requirements,
containers and packaging, required information, and identification requirements.

This activity does not require approval from the board. It is an allowed activity
under the license type.

Creating a new section in WAC 314-03 for internet sales and delivery of spirits
with the same requirements for beer and wine would create consistency for all
types of alcohol.

Public Comment
Five comments were received at the public hearing held on October 31, 2012,
from the following:
» Holly Chisa — Northwest Grocers Association
Peter Yoakum — Cognoscentic LLC
Jim Halstrom — Southern Wine & Spirits
Ron Risdon — Citizen
Jas Sangha — Washington Liquor Store Association

Thirty-one written comments were also received.

What changes are being proposed?

New Section. WAC 314-03-030 Consumer orders, internet sales, and
delivery for spirits retail licensees. Explains the process for spirits retail
licensees to utilize internet sales and delivery for consumers

Issue Paper — CR 103 Internet Sales & Delivery 1 ' 11/7/12
Of Spirits





NEW SECTTON

WAC 314-03-030 Consumer orders, internet sales, and delivery
for spirits retail licensees. A spirit retail licensee may accept
orders for spirits from, and deliver spirits to, customers.

{1} Resale. Spirits shall not be for resale.

{2} Stock location. Spirits must come directly from a
licensed retail location. '

{3} How to place an order, Spirits may be ordered in person
at a licensed location, by mail, telephone, or internet, or by
other similar methods.

(4) Sales and payment.

(a) Only a spiritsg retail licensee or a licensee's direct
employees may accept and process orders and payments. A contractor
may not do so on behalf of a spirits retail licensee, except for
transmittal of payment through a third-party service. A third-
party service may not solicit customer business on behalf of a
spirits retail licensee.

(k) All orders and payvments shall bhe fully processaed before
spirits transfers ownership or, in the case of delivery, leaves a
licensed premises.

{c) Payment method. Payment methods include, but are not
limited to: Cash, credit or debit card, check or money order,
electronic funds transfer, or an existing prepaid account. An

exlsting prepaid account may not have a negative balance,

(d} Internet. To sell spirits via the internet, a new spirits
retail license applicant must request internet-sales privileges in
his or her application. An existing spirits retail licensee must
notify the board prior to beginning internet sales. A corporate
entity representing multiple stores may notify the board in a
single letter on behalf of affiliated spirits retail licensees, as
long as the liquor license numbers of all licensee locations
utilizing internet sales privileges are clearly identified.

{5} Delivery location. Delivery shall be made only to a
residence or business that has an address recognized by the United
States postal service; however, the board may grant an exception to
this rule at its discretion. A residence includes a hotel room, a
motel room, or other similar lodging that temporarily serves as a
residence.

(6) Hours of delivery. Spirits may be delivered each day of
the week between the hours of 6:00 a.m. and 2:00 a.m. Delivery
must be fully completed by 2:00 a.m.

(7) Age redquirement.

(a) Under chapter 66.44 RCW, any person under twenty—one years
of age 1is prohibited from purchasing, delivering, or accepting
delivery of liguor.

(b) A delivery person must verify the age of the person
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accepting delivery before handing over liquor.

(¢) If no person twenty-one years of age or older is present
to accept a liquor order at the time of delivery, the liquor shall
be returned. : _

{(8) Intoxication. Delivery of liquor is prohibited to any
person who shows signs of intoxication.

{(9) Containers and packaging.

(a) Individual units of spirits must be factory sealed in
bottles. For the purposes of this subsection, "factory sealed"
means that a unit 1s in one hundred percent resalable condition,
with all manufacturer's seals intact.

{(b) The outermost surface of a liquor package, delivered by a
third party, must have language stating that:

(i) The package contains liquor;

(ii) The recipient must be twenty-one years of age or older;
and
(iii) Delivery to intoxicated persons is prohibited.

(10) Required information.
fa) Records and files shall be retained at the licensed
premises. FEach delivery sales record shall include the following:

(i)Y Name of the purchaser;

{ii) Name of the person who accepts delivery;

(iii) Street addresses of the purchaser and the delivery
location; and

{iv) Time and date of purchase and delivery. ,

{b) A private carrier must obtain the signature of the person
who receives liquor upon delivery.

{c) A sales record does not have to include the name of the
delivery person, but it is encouraged.

{11) Web site requirements. When selling over the internet,
all web site pages associated with the sale of liquor must display
the spirits retail licensee's registered trade name.

{12) Accountability. B spirits retail licensee shall be
accountable for all deliveries of liquor made on its behalf.
({13) Violations. The board may impose administrative

enforcement action upon a licensee, or suspend or revoke a
licensee's delivery privileges, or any combination thereof, should
a licensee viclate any condition, requirement, or restriction.
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Washington State Liquor Control Board
Issue Paper

Rulemaking for a Brief Adjudicative Proceeding (BAP)
Date: October 3, 2012

Presented by:  Karen McCall, Agency Rules Coordinator
Description of the Issue:

The purpose of this Issue Paper is to request approval from the Board to file the

proposed permanent rules (CR 102) for a Brief Adjudicative Proceeding
(BAP).

Why is rulemaking necessary?

The Liquor Control Board, like other state agencies, is required to give “due
process” to any action which might be aggrieved by a licensee or applicant. The
Administrative Procedures Act (RCW 34.05.482) gives agencies the ability to
utilize an abbreviated administrative hearing process (Brief Adjudicative
Proceeding BAP) where the issues or interests involved do not warrant use of full
adjudicative procedure. This process will not normally utilize an administrative
law judge and often is performed by simply submitting a written appeal rather
than oral testimony.

ESSB 5921 passed in the 2011 legislative session. This bill directs the LCB to
suspend the license of a tavern, nightclub, or beer/wine specialty shop licensee if
DSHS notifies the board that the licensee has an ATM machine that allows the
use of EBT cards.

HB 2758 passed in the 2012 legislative session. This bill allows DOR to direct
the LCB to suspend and refuse to renew a license if the taxpayer is more than 30
days delinquent in reporting or remitting taxes.

This rulemaking will identify these specific instances and others where the Liguor
Control Board may use BAP in lieu of the more formal hearing process.

What changes are being proposed?

New Section. WAC 314-42-110 Brief Adjudicative Proceedings. This
rule explains a brief adjudicatory proceeding and under what circumstances the
board will conduct a brief adjudicatory proceeding if requested.

New Section. WAC 314-42-115 Preliminary record in brief adjudicative
proceedings. Details what documents are required for the preliminary record in
a brief adjudicatory proceeding.

New Section. WAC 314-42-120 Conduct of brief adjudicative

proceedings. Explains how a brief adjudicatory proceeding will be conducted
by the board.

CR 102 — BAP 10/3/12





New Section. WAC 314-42-125 Brief adjudicative proceedings
conversion to formal adjudicative proceedings. Details the process to
convert a brief adjudicative proceeding to a formal adjudicative proceeding.

New Section. WAC 314-42-130 Appeal rights on brief adjudicatory
proceeding initial order. Explains the process to request an appeal of the
brief adjudicative proceeding order.

Attachment: Proposed Rules
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NEW SECTION

WAC 314-42-110 Brief adjudicative proceedings. " The
Administrative Procedure Act provides for brief adjudicative
proceedings in RCW 34.05.482 through 34.05.494, The board will
conduct brief adjudicative proceedings where it does not violate
any provision of law and where protection of the public interest
does not require the board to give notice and an opportuniity to
participate to persons other than the parties. If an adjudicative
proceeding is requested, a brief adjudicative proceeding will be
conducted where the matter involves one or more of the following:

(1) Licquor license suspensions due to nonpayment of spirits
taxes per RCW 66.24.010;

(2} Liquor license denials per WAC 314-07-065(2);

(3) Liquor license denials per WAC 314-07-040;

(4) Special occasion license application denials per WAC 314-
07-040;

(5) Special occasion license application denials per WAC 314-
07-065(7);

{6) MAST provider or trainer denials for noncompliance with a
- support order in accordance with RCW 66.20.085;

(7) MAST provider denials or revocations per WAC 314-17-070;

(8) Liquor license suspensions due to nonpayment of hkeer or
wine taxes per WAC 314-19-015;

(9) One-time event denials for private clubs per WAC 314-40-
080;

(10) Banguet permit denials per WAC 314-18-030;

(11) The restrictions recommended by the local authority on a
nightclub license are denied per WAC 314-02-039 {a local authority
may request a BAP);

(12) The restrictions recommended by a local authority are
approved per WAC 314-02-039 (an applicant for a nightclub license
may request a BAP);

{13) Liquor license suspensions due to noncompliance with a
support order per RCW 66.24.010; '

(14} Tiquor license suspensions due to noncompliance with RCW
74.08.580(2), electronic benefits cards, per RCW 66.24.013;

(15) License suspension due to nonpayment of spirits liquor
license fees per RCW 66.24.630;

(16} License suspension due to nonpayment of spirits
distributor license fees per RCW 66.24.055; and

(17) Tobacco license denials per WAC 314-33-005.
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NEW SECTION

WAC 314-42-115 Preliminary record in brief adjudicative
proceedings. (1) The preliminary record with respect to a liguor
license suspension due to nonpayment of spirits taxes in RCW
£6.24.010 shall consist of:

(a) ALl correspondence from department of revenue requesting
missing taxes or reports; and

(b} Request from department of revenue to the liquor control
board requesting suspensicn of the liquor license.

) (2) The preliminary record with respect to a liquor license
intent to deny under WAC 314-07-065(2) where the applicant has
failed to submit information or documentation shall consist of:

(a) All correspondence between the applicant and the board
pertaining to requests for information or documentation; and

(b) A copy of the application report prepared by licensing
division staff. '

(3) The preliminary record with respect to a liquor license
application intent to deny where the applicant failed to meet the
criminal history standards cutlined in WAC 314-07-040 shall consist
of:

(a) A copy of the application report prepared by licensing
division staff; )

(b) The personal/criminal history statement(s) submitted by
the applicant;

(¢) Any interoffice correspondence reporting criminal history
of applicant(s); and

(d) Copies of any correspondence submitted by the applicant
explaining or rebutting the criminal history findings.

(4} The preliminary record with respect to a special occasion
liquor license application {(chapter 314-05 WAC) intent to deny
where the applicant failed to meet the criminal history standards
outlined in WAC 314-07-040 shall consist of: _

(a)y A copy of the application report prepared by licensing
division staff;

(b} The personal/criminal history statement(s) submitted by
the applicant(s);

(¢) ‘Any interoffice correspondence reporting criminal history
of applicant(s); and

(d) Copies of any correspondence submitted by the applicant
explaining or rebutting the criminal history findings.

(5) The preliminary record with respect to a special occasion
liquor license application (chapter 314-05 WAC} intent to deny
where the application was objected to by the local authority
wherein the event is scheduled (WAC 314-07-065(7)) shall consist
of:

(a} A copy of the special occasion license application and
supporting materials;

(b} A copy of the notice sent to the local authority by
licensing division staff;

(c) A copy of the objection received from the local authority;
and
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(d) A copy of any correspondence from the applicant rebutting
the objection from the local authority.

(6) The preliminary record with respect to suspension of
mandatory alcohol server, provider or trainer, for noncompliance
with a support order in accordance with RCW 66.20.085 shall consist
of:

{a} A copy of the license suspension certification from the
department of social and health services; and

(b) A copy of all documents received from or on behalf of the
permit holder rebutting the identification of the server, provider,
or trainer. 7

(7) The preliminary record with respect to suspension of
mandatory alcohol server, provider or trainer, for failing to meet
the criminal history standards outlined in WAC 314-07-070(1) shall
consist of: '

(a) A copy of the personal/criminal history statement
submitted by the applicant;

(b) Any interoffice correspondence reporting criminal history
of applicant; and

(c}) Copies of any correspondence submitted by the applicant,
permit holder, provider or trainer explaining or rebutting the
criminal history findings.

(8) The preliminary record with respect to liquor license
suspensions due to nonpayment of beer or wine taxes per WAC 314-19-.
015 shall consist of:

{a) Copies of any correspondence requesting missing taxes,
fees, or penalties when identified after processing reporting form
monthly; and

{b) Copies of backup documentation including envelopes showing
late filing, corrections on reporting form, and audit findings.

(9} The preliminary record with respect Lo one-time event
denials for private clubs in WAC 314-40-080 shall consist of:

fa} A copy of the written request for a one-time event;

(b} A copy of the written denial including the reason(s) for
the denial; and

(c) Copies of all correspondence.

(10) The preliminary record with respect to banquet permit
denials in WAC 314-18-030C shall consist of:

(a) The application for a banquet permit;

(b} A copy of the written denial including the reason(s) for
denial; and

{c) All correspondence.

{11} The preliminary record with respect to restrictions
requested on a nightclub license by a local authority under the
provisions in WAC 314-02-039 shall consist of:

(a) A copy of the application report prepared by licensing
division staff and the threshold decision by the licensing director
or his/her designee;

(b} A copy of all correspondence from the local authority
requesting restrictions on the nightclub premises; and

(c) Copies of any correspondence submitted by the nightclub
applicant or license holder rebutting the request for restrictions.

(12) The preliminary record with respect to licensing's denial
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of a request for restrictions on a nightclub license under the
provisions of WAC 314-02-039%9 shall consist of:

(a) A copy of the application report prepared by licensing
division staff and the threshold decision by the licensing director
or his/her designee;

(b) A copy of all correspondence from the local authority
requesting restrictions on the nightclub premises; and

(c) Copies of any correspondence submitted by the nightclub
applicant or license holder rebutting the request for restrictions.

(13) The preliminary record with respect to a liquor license
suspension due to noncompliance with a support order £from the
department of social and health services under RCW 66.24.010 shall
consist of:

(a) The written request from department of social and health
services to suspend the liquor license;

(b) A copy of the written liquor control board suspension
order; and

(¢} Copies of all correspondence.

(14} The preliminary record with respect to a liquor license
suspension due to noncompliance with RCW 74.08.580, electronic
benefits cards, per RCW 66.24.013 shall consist of:

(a) The written request from department of social and health
services to suspend the liquor license;

(b) The complete investigation from department of social and
health services to support the suspension;

{c) A copy of the wrltten liquor control board suspen51on
order; and

{d) Copies of all correspondence.

(15) The preliminary records with respect to liquor llcense
suspension due to nonpayment of spirits liquor license fees per RCW
66.24.630 shall consist of:

(a) All correspondence relating to discrepancies in fees
~and/or penalties when identified after processing reporting forms;
and

(b) All backup documentation including envelopes showing late
filing, corrections on reporting forms, and audit findings.

(16} The preliminary records with respect to liquor license
suspensions due to nonpayment of spirits distributor license fees
per RCW 66.24.055 shall consist of:

(a) All correspondence requesting missing fees and/or
penalties when identified after processing reporting forms; and

(b) All backup documentation including envelopes showing late
filing, corrections on reporting forms, and audit findings.

(17) The preliminary record with respect to tobacco license
denials shall consist of:

(a)}) The license application from business license services;

(b} The persocnal/criminal history statement submitted by the
applicant; .

(c) The judicial information system criminal history and
division recommendation;

(d) The letter of denial from the liquor control board;

(e) The notice of intent to deny statement to the applicant;
and
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(£} All correspondence.,

NEW SECTION

WAC 314-42-120 Conduct of brief adjudicative proceedings.
(1} Brief adjudicative proceedings shall be conducted by a
presiding officer for brief adjudicative proceedings designated by
the Dboard. The presiding officer for brief adjudicative
proceedings shall have agency expertise in the subject matter but
shall not have personally participated in the decision to issue the
initiating document.

(2} The parties or their representatives may present written
documentatiocn. The presiding officer for brief adjudicative
proceedings shall designate the date by which written documents
must be submitted by the parties.

{3) The presiding officer for brief adjudicative proceedings
may, in his or her discretion, entertain oral argument from the
parties or their representatives.

(4) No witnesses may appear to testify.

(5) In addition to the record, the presiding officer for brief
adjudicative proceedings may employ agency expertise as a basis for
decision.

(6) The presiding officer for brief adjudicative proceedings
shall not issue an oral order. Within ten business days of the
final date for submission of materials or oral argument, if any,
the presiding officer for brief adjudicative proceedings shall
enter an initial order.

NEW SECTTION

WAC 314-42-125 Brief adjudicative proceedings conversion to
formal adjudicative proceedings. (1) At least five days before the
scheduled issuance of either an initial or a final order, any
party, including the agency, may file a written objection to
resolution of a matter by a brief -adjudicative proceeding and may
request that it be converted to a formal adjudicative proceeding.
Upon receiving a timely written objection, the presiding officer or
reviewing officer shall determine whether the matter should be
converted. Regardless of whether any party files a timely
objection, the presiding officer or reviewing officer may convert
any brief adjudicative proceeding toc a formal adjudicative
proceeding whenever it appears that a brief adjudicative proceeding
is insufficient to determine the issues pending before the board.

(2} In determining whether to convert a proceeding, the
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presiding officer may consider the following factors:

(a) Whether witness testimony will aid the presiding or
reviewing officer in resolving contested issues of fact;

(b) Whether the legal or factual issues are sufficiently
complex to warrant a formal adjudicative proceeding, including
whether there are multiple issues of fact or law;

(c) Whether a brief adjudicative proceeding will establish an
adequate record for further agency or judicial review;

(d) Whether the legal issues involved in fthe proceeding
present questions of legal significance or are being raised for the
first time before the agency;

{e} Whether conversion of the proceeding will cause
unnecessary delay in resolving the issues; and

(f) Any other factors that the presiding or reviewing officer
deems relevant in reaching a determination,

NEW SECTTON

WAC 314-42-130 Appeal rights on brief adjudicatory proceeding
initial order. (1) If you are dissatisfied with the order in the
brief adjudicative proceeding, you may appeal to the reviewing
officer, which shall be Lhe board chair, or designee. This appeal
process is called an administrative review. Your appeal must be
received by the board, in writing, within twenty-one days after the
brief adjudicative proceedings order is posted in the U.5. mail.

(2) The reviewing officer considers your appeal and either
upholds or overturns the brief adjudicative proceeding order. The
reviewing officer's decision, alsc called an order, is the final
agency decision. The order will be provided to you at the last
address you furnished to the board.

(3} The order on review must be in writing, must include a
brief statement of the reasons for the decisicon, and must be
entered within twenty days after the date of the initial order or
of the request for review, whichever is later. The order shall
include a description of any further available administrative
review or, if none is available, a notice that judicial review may
be available. ‘ :

(4) A request for administrative review is deemed to have been
denied if the agency does not make a disposition of the matter
within twenty days after the request is submitted.
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