OFFICE OF THE
WASHINGTON STATE LIQUOR CONTROL BOARD
Board Meeting /March 26, 2008

The regular meeting of the Washington State Liquor Control Beard was called to order at
10:00 am, on Wednesday, March 26, 2008 in the board room, 3000 Pacific Avenue S.E.,
Olympia, Washington, by Board Chairman Lorraine Lee. Board Member Roger Hoen
and Board Member Ruthann Kurose were present.

Purchasing Services Division —

e Potential New Listings/Rejections (memo dated March 26, 2008)
-Steve Burrell, Wine Program Manager, made recommendations as explained in the
attached memos. The Board members unanimously approved Mr. Burnell’s
recommendations. ' :

Education and Enforcement — Pat Parmer, Director, swore in the following officers:
Darren Tinnerstet — Bellingham, Liquor Enforcement Officer 1

John Jung — Seattle, Liquor Enforcement Officer 1

Randall Stradling — Seattle, Liquor Enforcement Officer 1

Dave Comett — Tacoma, promotion from Officer to Lieutenant

Pat Parmer announced that his division had been working with the Criminal Justice
Training Commission, has established the first Basic Law Enforcement Academy, The
first class includes John Jung, Randall Stradling, Darren Tinnerstet, Greg Otteman,
Thomas James, Paul Magerl, Vinh Hoang. Tactical Officer Dee Johnson will be with
them as their Tac Officer. He thanked Lieutenant Mike Flippo for coordinating the effort.

IT Office Recognition: Roger Deming, Deputy Director, introduced the following new
staff: Sean Mahoney - Business Integrition Specialist, Patricia Wong — Application
Developer, Steven Ho — Application Developer. Roger also announced that the IT
Department Service Desk employees Ann Sharp, Phil Davis, Debbie Underwood, Chuck
Mallott, April Krashes, Amy Antos, Deanna Graham, Sue Sandifer, Bea Lupardus, Casee
Ariss, and Cathy Herness — Service Desk Manager were being recognized for reducing
the number of abandoned calls from 593 in the first half of 2007 to 49 in the second half
of the year

Finance Office Recognition: Shannon Hardy, Accounting Manager introduced Byron
Maine — Merchandise Accounting Manager

Product & Retail Recognition: Pat McLaughlin, Business Enterprise Director,
introduced Justin Pettis — new staff to the Process Improvement Team.

Chehalis Grocery Outlet Recognition: John Redal, Director of Retail Services,
introduced Steve Thornton, Chehalis Grocery Outlet, Debbic McVicker District 3 DM,
Dain Copstead, Store 26 Manager. During the December storms, Steve Thornton went
above and beyond the call in assisting Dain Copstead with his flooded store. John
presented him with letters of thanks from Governor Gregoire and from the Liquor
Control Board. Debbie McVicker and Dain Copstead were also presented with letters
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from the Liquor Control Board and recognition for their efforts in repairing and re-
opening Store 26.

The Meeting was recessed at 10:45 am.

The Board Meeting reconvened at 1:00 pm for an update of Price, Post and Hold, Next
Steps. Mona Moberg covered the research process followed in putting together the
available Issue Paper of staff recommendations. There were several guestions to clarify
various topics, ineluding a discussion of what constitutes “reasonable notification” and
“in their area.” Michael Transue, Washington Restaurant Association, asked about
retailers being able to do the minimum markup if they could not see the prices online. It
was clarified that retail licensees do not have a'minimum markup; they have néver been
able to look at prices in the electronic system. Jean Leonard, Washington Wine Institute,
asked for clarity on small wineries and record-keeping. Currently the ideas are general
concepts. It will be a learning situation for everyone. Greg Hanon, representing Costco,
indicated that they might expand on the letter faxed to the Liquor Control Board earlier in
the day.

It was noted that when the Ninth Circuit issues a decision, there will be seven days to
comply unless a stay was granted—was there anything here in which the industry could
not make a one week turnaround. '

It was agreed that stakeholders will have an extended time to comment on the Issue
Paper. Comments should be sent to Mona Moberg by the close of business, Friday, April
4, 2008 '

The Meeting was adjourned at 12:50 pni

Lorraine Lee Ruthann Kurose Roger Hoen
Chairman _ Board Member Board Member
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WASHINGTON STATE LIQUOR CONTROL BOARD
INTEROFFICE CORRESPONDENCE

Date: March 26, 2008

To: Chair Lorraine Lee
Board Member Roger Hoen
Board Member Ruthann Kurose

From: Steve Burnell, Marketing Manager

Subject: POTENTIAL NEW WINE LISTING/ DELISTINGS

The Wine Advisory committee has reviewed the following wines. Criteria for selections
made by this panel include outstanding taste, good value, consumer interest and other
factors.

From blind tastings, the following selections and recommendations were made by the
Committee and the Purchasing Division, '

Wine Region Vintage Retail Recommendation
Columbia Crest “Vineyard 10” White | WA 2006 | $ 599 |ListasM
Columbia Crest “Vineyard 10” Red WA 2005 |$ 599 |ListasM
Columbia Crest “H3” Chardonnay WA 2006 | $12.99 List as M
Columbia Crest “H3” Merlot WA 2005 $12.99 | ListasM
Columbia Crest “H3” Cabernet WA 2005 $12.99 | ListasM
Folie a Deux Red CA 2005 1% 999 | ListasM

The following wines are offered as a One-Time-Only purchase. The purchasing
department and 1 recommend the Board approve the following One-Time-Only listings.

Wine ' Region Vintage Retail Number of Cases
Covey Run Chenin Blanc | WA 2006 1% 4.99 | 280 Cases
Toasted Head Red CA 2005 $ 599 | 336 Cases
Mad Housewife Cabernet Sauvignon | CA 2005 $ 5.99 56 Cases
Mad Housewife Chardonnay CA 2006 $ 5.99 56 Cases
Mad Housewife Merlot CA 2005 $ 5.9 56 Cases
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The following wines are offered to the Board in limited case quantities. The purchasing
department and I recommend the Board approve the following wines for “U"” code listing,

Wine Region Vintage Retail Number of Cases
Mercer Cabernet Sauvignon WA 2005 | $21.99 | 28 Cases
Mercer Merlot WA 2005 $21.99 | 28 Cases
Mercer Riesling WA 2007 | $12.99 | 28 Cases
Mercer Pinot Gris WA 2007 | $12.99 | 28 Cases
Mercer Sauvignon Blanc WA 2007 | $12.99 | 28 Cases
Schonmark Vidal Ice Wine 375ml | Ontario, CA | 2005 $3999 | 11 Cases

The Board currently lists the following wines. Based on the blind tasting OR other
criteria I recommend the Board DELIST the following items:

Wine Region Brand Code Reason
Clos du Bois Zinfandel CA 447950 Poor Sales
Fiesta Chardonnay WA 564830 Poor Sales
Fiesta Merlot WA 465575 Poor Sales
Tindindi Chardonny 3L Australia 426460 Poor Sales
Tindindi Shiraz 3L Australia 426404 Poor Sales
Boucheron Sparkling France 722500 Poor Sales

Note: All listings are 750ml size unless noted otherwise.

Listing Symbol Codes:

No Code | Regular Listing

L Limited Distribution
M Mini Distribution

S Warehouse Stock

U Unlisted
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CC:  Pat Kohler
Pat McLaughlin
Debi Besser
John Redal
Meagan Renick
Robin Hall
Kim Ward
Cindy Doughty
Casey Walker
Kelly Highee
Frances Munez-Carter







Washington State g
Liquor Control Board Issue Paper

DRAFT

Brief Description of Topic: Price Post and Hold Regulation — Next Steps

Date: March 26, 2008
Presented by: Mona Moberg, Three Tier Review Project Manager, LCB

DESCRIPTION OF ISSUE

The 9% Circuit Court of Appeals ruled the Liquor Control Board’s (LCB) price posting and
30-day hold period violated federal anti-trust laws. Without this enforcement tool, the
LCB needs to decide how to efficiently enforce uniform pricing.

BACKGROUND

In February 2004, Costco filed a federal court challenge to several key regulations of
the state’s three-tier system of beer and wine distribution. Costco argued the
requirements violate federal anti-trust laws. Nine specific restraints were challenged.

1. Uniform Pricing (manufacturers must offer uniform prices to distributors
who must offer uniform prices to all retailers).

2. Price Posting (prices posted electronically with state and may be viewed

when price is in effective period at kiosk).

Price Holding (electronically posted prices adhered to for 30 days).

Minimum Mark Up (selling price at least 10% over posted price).

Ban on Quantity Discounts (no price break for volume purchases).

Ban on Credit (no distributor sales on credit to retailers).

Delivered Pricing (price to retailer includes cost of delivery, even if delivery

declined).

Ban on Central Warehousing (deliver only fo licensed retail location).

Ban on Retail-to-Retail Sales (retailers cannot sell to other retailers).

(State won this outright).
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In March 2006, all the regulations were struck down except the ban on retail-to-retail
sales. The LCB appealed the decision and in January 2008, the three-judge panel of
the 9% Circuit Court found all the regulations—except price post and hold
requirements—were valid and did not violate federal anti-trust laws. The panel noted
that most of the challenged restraints were for the purpose of reinforcing uniform
pricing. Costco has petitioned for review of the decision by the full 11 member panel of
the 9 Circuit Court.

The Board instructed staff to develop options for enforcing uniform pricing without the
price post and hold regulations.





PROCESS

LCB staff contacted other states and via e-mail using the National Alcohol Beverage
Control Association (NABCA). The purpose was to determine if other states require
price post or price hold and how they regulate prices. Based on the data collected:

A total of 39 states (excluding Washington) provided information about price posting,
price hold, and uniform pricing.

27 states require price posting (mixture of beer, wine, spirits).

13 states require a price hold which varies from 10 to 90 days.

13 states require uniform pricing.

Five states have a combination of all three elements (California, Idaho*,
Maryland, Missouri, New Hampshire*).

+ Not a lot of information on enforcement was provided. In general, most states
do not enforce price but Maryland audits distributor prices to verify it matches
the filed price.

*control states

Details on the capability of the LCB's electronic price post and hold system were
discussed with Information Technology staff. In general, system enhancements can be
made within 60 days.

OPTIONS CONSIDERED
To respond to the 9™ Circuit ruling, the LCB staff considered various options such as:

s Use the current electronic system without holding prices for a period of
time and take a proactive enforcement approach.

o LCB set prices at the distributor level.

¢ Supplier and distributor file prices in the electronic system and notify LCB
only when a price changes.

« Abandon the current price post and hold electronic system and respond to
complaints only. Monitor impact to price.

After reviewing the options and talking with other states, the LCB developed a proposal
to enforce uniform pricing. At the February 20, 2008 Board meeting, the LCB presented
a document describing “Costco v Hoen: Next Steps.” The document outlines timelines
for possible court action on Costco’s request for a rehearing by the 9 Circuit Court.
The document also presented an enforcement approach the LCB was considering.

« Eliminate the hold period and allow prices to be changed as often as
desired but prices must be submitted electronically to the LCB,

s Price reductions maintained for 14 days or more are presumed to allow
all interested parties to purchase at the reduced price.

» Price increases that occur less than 14 days after a price reduction will
trigger closer scrutiny by the LCB and may give rise to enforcement
action.

« LCB will employ additional methods to track and enforce compliance with
the minimum mark-up and uniform pricing requirements through
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activities such as scheduled audits, random audits, and complaint driven
audits.

Stakeholders were asked to give feedback on the approach presented. Responses were
received from the Washington Restaurant Association, California Wine Institute,
Northwest Grocery Association, Washington Beer and Wine Wholesalers, and Costco.
Of those organizations opposed to the option presented, three of them felt the action
would not comply with the court’s order. Other responses included:

o Price filing is a burden.
Post and hold should be eliminated. A

¢ Auditing and other practices could be used in lieu of an electronic
reporting system to ensure compliance.

» Manufacturers and distributors should file prices when new products are
added or when prices change.
Suppliers should post prices before distributors.
Use the last prices posted under the current system when converting to a
new reporting system. This would create the “initial” price in the system.

RECOMMENDATION

In order to ensure an efficient enforcement tool is available to maintain uniform pricing,
the LCB should use the current electronic price file system to capture supplier and
distributor prices (by product code). Random audits will be used to supplement
information provided by the electronic system.

The system should be modified to allow suppliers and distributors to continue to enter
prices. Suppliers and distributors should only be able to view prices they enter into the
system. Eliminate the hold period and allow prices to be changed as often as needed.
Capturing price information provides a “starting point” for enforcement staff to use to
monitor prices and take action to investigate potential violations of LCB regulations as
needed. A computer file or report will be generated to reflect prices over a 14 day
rolling period to monitor price fluctuations. A visual diagram of this process is shown
on page 5.

If an investigation is required, invoices will be reviewed at the retail and distributor
level. Distributor will be asked to explain or document how they reasonably attempted
to notify all retailers of the price.

In addition, random audits should be conducted to routinely review records at the
distributor and retail locations. Approximately 10 percent of the retailers and
distributors will be randomly audited per year to verify compliance.





RULE CHANGES

e New rule stating requirement for Distributors to “reasonably” notify all retailers of
available price and retain documentation to show how the communication
occurred.

« Revise rule to change requirement for records to be available on-site for faster
review, Also extend the records retention to four years. (WAC 314-11-095, WAC
314-20-015, WAC 314-20-050, WAC 314-24-100, 314-24-150)

» Revise rules to increase penalties for violations. (WAC 314-29-025, WAC 314-29-
030, WAC 314-29-035)

RESOURCE AND BUDGET IMPLICATIONS

Modify the electronic price filing system to allow changes to be made as needed
(without hold period) by suppliers and distributors. In addition, create reporting
queries to generate reports to identify possible issues to investigate.

Hire two Auditors to reside in the Enforcement Office. These Auditors will be dedicated
to conducting random audits to monitor uniform pricing, minimum mark up, ban on
quantity discounts, ban on credit, delivered pricing, and ban on central warehousing.
Current Liquor Enforcement Officers (LEO) will conduct investigations based on trend
report data and complaints.
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Modified Electronic Price File System —
Data Collection and Investigation Tool
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