“R\! Washington State
/4 Liquor and Cannabis Board

Date: January 20, 2021

To: Jane Rushford, Board Chair
Ollie Garrett, Board Member
Russ Hauge, Board Member

From: Audrey Vasek, Policy and Rules Coordinator

Copy: Rick Garza, Agency Director
Megan Duffy, Deputy Director
Justin Nordhorn, Chief of Enforcement
Becky Smith, Licensing Director
Jim Morgan, Chief Financial Officer
Kathy Hoffman, Policy and Rules Manager

Subject: Request for approval of final rules (CR 103) regarding
implementation of 2020 alcohol legislation — HB 2412, ESSB 5006,
ESSB 6095, and SSB 6392.

The Policy and Rules Coordinator requests that the Board adopt the final rules and
approve the CR 103 to implement 2020 legislation including the following four bills:
e House Bill (HB) 2412, which is related to brewery keg registration and
identification requirements;
e Engrossed Substitute Senate Bill (ESSB) 5006, which is related to on-premises
consumption endorsements for breweries and wineries;
e Engrossed Substitute Senate Bill (ESSB) 6095, which is related to interstate
common carriers; and
e Substitute Senate Bill (SSB) 6392, which is related to local wine industry
associations.

The Board has been briefed on the rule development background and public comment
received for this rulemaking project. A CR 103 memorandum, draft CR 103 form, and
rule text are attached.

If approved, the Policy and Rules Coordinator will file the rules with the Office of the
Code Reviser and send the concise explanatory statement concerning this rulemaking to
all persons who provided comments. The effective date of the rules will be 31 days
after filing, or February 20, 2021.

Approval to File CR 103 -
2020 Alcohol Legislation 1 1/20/2021



Approve

Approve

Approve

Disapprove

Attachment: CR 103 Memorandum
Concise Explanatory Statement
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Washington State
Liquor and Cannabis Board

CR 103 Memorandum

Regarding Implementation of 2020 Alcohol Legislation — HB
2412, ESSB 5006, ESSB 6095, and SSB 6392.

Date: January 20, 2021
Presented by: Audrey Vasek, Policy and Rules Coordinator
Background

The Washington State Liquor and Cannabis Board (WSLCB) initiated a formal
rule inquiry under WSR # 20-15-160 on July 22, 2020 to consider revisions to
implement 2020 legislation including the following four bills:
e House Bill (HB) 2412, which is related to brewery keg registration and
identification requirements;
e Engrossed Substitute Senate Bill (ESSB) 5006, which is related to on-
premises consumption endorsements for breweries and wineries;
e Engrossed Substitute Senate Bill (ESSB) 6095, which is related to
interstate common carriers; and
e Substitute Senate Bill (SSB) 6392, which is related to local wine industry
associations.

To engage interested members of the public in the rulemaking process, the
WSLCB offered conceptual draft rule language for feedback through email
messaging sent to GovDelivery subscribers in September 2020.1 The CR 102
and proposed rules filed as WSR # 20-23-125 on November 18, 2020, took into
consideration the public feedback received. A description of the changes made
based on this feedback was provided during the oral presentation at the
November 18, 2020, WSLCB Meeting and in follow-up emails sent to the
individuals who provided feedback. 2

The adopted rules align existing rule language with changes made to the law by
HB 2412 and ESSB 6095 and establish new rule sections needed to implement
ESSB 5006 and SSB 6392. Specifically, the adopted rules:

1 A table containing the public feedback received and a copy of the GovDelivery messaging sent
in September were included as Attachments A and B to the CR 102 memo presented to the
Board on November 18, 2020 (linked here).

2 See November 18, 2020, WSLCB Meeting Minutes (linked here). A follow-up email containing
information about the CR 102 rule proposal and November 18 Board Activity, as well as a brief
description of the feedback received and changes made, and was sent on November 23, 2020, to
each individual who provided feedback.
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e Amend WAC 314-20-017 and 314-02-115 to align existing rule language
with the changes made to statute by HB 2412;

e Create two new rule sections WAC 314-20-019 and 314-24-163 to
implement the new brewery/winery on-premise consumption endorsement
created in ESSB 5006;

e Amend WAC 314-27-010, 314-52-080, 314-52-090, 314-52-110, and 314-
12-140 to align existing rule language with the changes made to statute by
ESSB 6095; and

e Create a new rule section WAC 314-24-270 to implement the new local
wine industry association license created by SSB 6392.

Rule Necessity

The adopted rules are needed to align existing rules with and implement the law
as established by:
e HB 2412 (chapter 230, Laws of 2020), which is codified in RCW
66.24.240(4), 66.24.244(4), 66.28.200(2) and (3), 66.28.210(1) and (2),
and 66.28.220(1), (3), and (4);
e ESSB 5006 (chapter 186, Laws of 2020), which is codified in RCW
66.24.246;
e ESSB 6095 (chapter 200, Laws of 2020), which is codified in RCW
66.28.310(1), (5), (7), (11) and (12), and 66.24.395(2) and (3); and
e SSB 6392 (chapter 210, Laws of 2020), which is codified in RCW
66.24.165.

Description of Rule Changes

Amended Section. WAC 314-02-115. Concerning keg registration requirements.
The amendments to this rule section align the existing rule language with the law
as established and dictated by HB 2412. Revisions include exempting licensed
domestic breweries and microbreweries from certain keg registration and
identification requirements when selling kegs of beer of their own production,
consistent with RCW 66.28.200 and 66.28.210.

Amended Section. WAC 314-12-140. Concerning prohibited practices under the
three-tier system for alcohol regulation. The amendments to this rule section
align the existing rule language with the law as established and dictated by ESSB
6095. A cross-reference to RCW 66.28.310, which contains exceptions to the
money or moneys’ worth restrictions, is added to subsection (2).

Amended Section. WAC 314-20-017. Concerning brewery and microbrewery
retail liquor licenses. The amendments to this rule section align the existing rule
language with the law as established and dictated by HB 2412. Revisions include
increasing the number of retail liquor licenses that a licensed domestic brewery
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or microbrewery may hold from two to four, consistent with RCW 66.24.240 and
66.24.244, and making a non-substantive technical and clarifying change to
update a subsection number in an RCW cross-reference.

New Section. WAC 314-20-019. Concerning the domestic brewery or
microbrewery endorsement for on-premises consumption of wine. The new rule
section implements the law as established and dictated by ESSB 5006.
Consistent with RCW 66.24.246, the new rule section describes and clarifies the
requirements that an endorsement holder must comply with in order to sell wine
for on-premises consumption, and includes a reference to the annual fee for the
new endorsement, which is set by law at $200.

New Section. WAC 314-24-163. Concerning the domestic winery endorsement
for on-premises consumption of beer. The new rule section implements the law
as established and dictated by ESSB 5006. Consistent with RCW 66.24.246, the
new rule section describes and clarifies the requirements that an endorsement
holder must comply with in order to sell beer for on-premises consumption, and
includes a reference to the annual fee for the new endorsement, which is set by
law at $200.

New Section. WAC 314-24-270. Concerning the local wine industry association
license. The new rule section implements the law as established and dictated by
SSB 6392. Consistent with RCW 66.24.165, the new rule section describes and
clarifies the application criteria for a local wine industry association license, along
with certain requirements and privileges of the license. A reference to the annual
fee for the new endorsement, which is set by law at $200, is also included.

Amended Section. WAC 314-27-010. Concerning the interstate common carrier
license. The amendments to this rule section align the existing rule language with
the law as established and dictated by ESSB 6095. Revisions include adding a
new subsection (5) containing a reference to the new privileges authorized under
RCW 66.24.395, and a new subsection (6) containing a reference to the
promotional, advertising, and other activities that licensed interstate common
carriers and industry members are permitted to engage in under RCW 66.28.310.
Revisions also include non-substantive technical and clarifying changes, such as
lower-casing the term “Interstate Common Carrier” throughout the section and
updating the section caption from “Liquor purchases by Interstate Common
Carrier licensees—Reports.” to “Interstate common carrier license—Reports.”
The phrase “spirituous liquor” is removed from the tax reporting requirement
consistent with Initiative 1183, which moved all spirits tax collection from the
WSLCB to the Department of Revenue in 2012.

Amended Section. WAC 314-52-080. Concerning novelty advertising. The
amendments to this rule section align the existing rule language with the law as
established and dictated by ESSB 6095. A new subsection (6) is added
containing a reference to the promotional, advertising, and other activities that
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licensed interstate common carriers and industry members are permitted to
engage in under RCW 66.28.310 as an exception to the money or moneys’ worth
restrictions under the three-tier system for alcohol regulation.

Amended Section. WAC 314-52-090. Concerning advertising sponsored jointly
by retailers and manufacturers, importers, or distributors. The amendments to
this rule section align the existing rule language with the law as established and
dictated by ESSB 6095. A new subsection (4) is added containing a reference to
the promotional, advertising, and other activities that licensed interstate common
carriers and industry members are permitted to engage in under RCW 66.28.310
as an exception to the money or moneys’ worth restrictions under the three-tier
system for alcohol regulation.

Amended Section. WAC 314-52-110. Concerning advertising by retail
licensees. The amendments to this rule section align the existing rule language
with the law as established and dictated by ESSB 6095. A new subsection (5) is
added containing a reference to the promotional, advertising, and other activities
that licensed interstate common carriers and industry members are permitted to
engage in under RCW 66.28.310 as an exception to the money or moneys’ worth
restrictions under the three-tier system for alcohol regulation.

Variance between proposed rule (CR102) and final rule:

There is no variance between the proposed rule and the final rule.
Rule Implementation

Informing and Educating Persons Impacted by the Rule

To help inform and educate persons impacted by the rule, the WSLCB will:

e Email notice with the adoption materials to persons who commented on
the rules and to all GovDelivery subscribers;

e Post rule adoption materials, including final rule language, response to
comments, final analysis (Concise Explanatory Statement), and any other
relevant documents on the rulemaking webpage for public access.

e Provide information and training on request.

Promoting and Assisting Voluntary Compliance

The WSLCB will promote and assist voluntary compliance through technical
assistance.
e WSLCB staff are available to respond to phone and email inquiries about
the rules.
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e The licensing, enforcement and education, and finance divisions have
participated in the rule revision process and are familiar with the final
product. Internal and external education efforts to share knowledge and
assure consistent application of rule have will be supported.

¢ Rule and guidance documents will be available on the WSLCB website.

e The WSLCB will use available and customary resources to disseminate
materials and information to all persons impacted by the rules.

These actions are designed to inform and educate all persons impacted by the
rules to support and promote voluntary compliance.

Training and Informing WSLCB Staff

Several WSLCB staff responsible for implementing these adopted rules work
directly with impacted parties and are already familiar with the nuances of the
rule changes. Additional internal guidance documents may be prepared as
necessary. The WSLCB will also consider:
e Provision of internal and external training and education, as needed,
potentially including webinars, training, and videos if appropriate;
e Coordinating and centrally locating decisions to assure consistency
between agency, staff, and industry.

Rule Effectiveness Evaluation

The WSLCB will evaluate the effectiveness of these rules in the following ways,
including but not limited to:

e Monitoring questions received after the effective date of these rules, and
adjusting training and guidance accordingly;

e Monitoring the number of enforcement actions, including type, resolution,
and final outcome;

e Monitoring the number of requests for rule language revisions or changes;

e Monitoring the number of requests for rule interpretation;

e Monitoring licensee feedback including, but not limited to, the number of
requests for assistance.

Attachments: Final Rules
Concise Explanatory Statement
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CODE REVISER USE ONLY

RULE-MAKING ORDER
PERMANENT RULE ONLY

CR-103P (December 2017)
(Implements RCW 34.05.360)

Agency: Washington State Liquor and Cannabis Board

Effective date of rule:
Permanent Rules
31 days after filing.
L1  Other (specify) (If less than 31 days after filing, a specific finding under RCW 34.05.380(3) is required and should be
stated below)

Any other findings required by other provisions of law as precondition to adoption or effectiveness of rule?
U Yes No If Yes, explain:

Purpose: Implementation of 2020 Alcohol Legislation. The Washington State Liquor and Cannabis Board (Board) has
adopted new rule sections and amendments to existing rule sections to align existing rules with and implement the law as
established by the following four alcohol-related bills enacted during the 2020 legislative session:
e House Bill (HB) 2412 (chapter 230, Laws of 2020), which is codified in RCW 66.24.240(4), 66.24.244(4),
66.28.200(2) and (3), 66.28.210(1) and (2), and 66.28.220(1), (3), and (4);
e Engrossed Substitute Senate Bill (ESSB) 5006 (chapter 186, Laws of 2020), which is codified in RCW 66.24.246;
e Engrossed Substitute Senate Bill (ESSB) 6095 (chapter 200, Laws of 2020), which is codified in RCW 66.28.310(1),
(5), (7), (11) and (12), and 66.24.395(2) and (3); and
e Substitute Senate Bill (SSB) 6392 (chapter 210, Laws of 2020), which is codified in RCW 66.24.165.

Specifically, the adopted rules:

e Amend WAC 314-20-017 and 314-02-115 to align existing rule language with the changes made to statute by HB
2412;

e Create two new rule sections WAC 314-20-019 and 314-24-163 to implement the new brewery/winery on-premise
consumption endorsement created in ESSB 5006;

e Amend WAC 314-27-010, 314-52-080, 314-52-090, 314-52-110, and 314-12-140 to align existing rule language with
the changes made to statute by ESSB 6095; and

e Create a new rule section WAC 314-24-270 to implement the new local wine industry association license created by
SSB 6392.

The following section in chapter 314-02 WAC is revised: WAC 314-02-115 “What are the requirements for licensees that
sell keg beer?”.

The following section in chapter 314-12 WAC is revised: WAC 314-12-140 “Prohibited practices—Contracts—Gifts—
Rebates, etc.”.

The following sections in chapter 314-20 WAC are revised or new: WAC 314-20-017 “Brewery and microbrewery retalil
liquor licenses—Selling kegs and containers.”; WAC 314-20-019 “Domestic brewery or microbrewery endorsement for on-
premises consumption of wine.”

The following sections in chapter 314-24 WAC are new: WAC 314-24-163 “Domestic winery endorsement for on-
premises consumption of beer.”; WAC 314-24-270 “Local wine industry association license.”

The following section in chapter 314-27 WAC is revised: WAC 314-27-010 “Liquor purchases by Interstate Common
Carrier licensees—Reports.”

The following sections in chapter 314-52 WAC are revised: WAC 314-52-080 “Novelty advertising.”; WAC 314-52-090
“Advertising sponsored jointly by retailers and manufacturers, imports, or distributors.”; WAC 314-52-110 “Advertising by
retail licensees.”
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Citation of rules affected by this order:

New: WAC 314-20-019, 314-24-163, 314-24-270

Repealed:

Amended: WAC 314-02-115, 314-12-140, 314-20-017, 314-27-010, 314-52-080, 314-52-090, 314-52-110
Suspended:

Statutory authority for adoption: RCW 66.08.030.

Other authority: For WAC 314-20-017 and 314-02-115: RCW 66.24.240, 66.24.244, 66.28.200, 66.28.210, and 66.28.220
(HB 2412); for WAC 314-20-019 and 314-24-163: RCW 66.24.246 (ESSB 5006); for WAC 314-27-010, 314-52-080, 314-52-
090, 314-52-110, and 314-12-140: RCW 66.28.310 and 66.24.395 (ESSB 6095); and for WAC 314-24-270: RCW 66.24.165
(SSB 6392).

PERMANENT RULE (Including Expedited Rule Making)
Adopted under notice filed as WSR 20-23-125 on November 18, 2020 (date).
Describe any changes other than editing from proposed to adopted version: There were no changes from the proposed
rules to the adopted rules.

If a preliminary cost-benefit analysis was prepared under RCW 34.05.328, a final cost-benefit analysis is available by
contacting:

Name: Audrey Vasek

Address: 1025 Union Avenue SE, Olympia WA 98501
Phone: 360-664-1758

Fax: 360-704-5027

TTY:

Email: rules@Icb.wa.gov

Web site: www.Icb.wa.gov

Other:

Note: If any category is left blank, it will be calculated as zero.
No descriptive text.

Count by whole WAC sections only, from the WAC number through the history note.
A section may be counted in more than one category.

The number of sections adopted in order to comply with:

Federal statute: New Amended Repealed
Federal rules or standards: New Amended Repealed
Recently enacted state statutes: New 3 Amended 7 Repealed

The number of sections adopted at the request of a nongovernmental entity:

New Amended Repealed

The number of sections adopted on the agency’s own initiative:

New Amended Repealed

The number of sections adopted in order to clarify, streamline, or reform agency procedures:

New Amended Repealed
The number of sections adopted using:
Negotiated rule making: New Amended Repealed
Pilot rule making: New Amended Repealed
Other alternative rule making: New 3 Amended 7 Repealed
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Date Adopted: January 20, 2021

Sighature:

Name: Jane Rushford

Title: Chair

Place signature here
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AMENDATORY SECTION (Amending WSR 00-07-091, filed 3/15/00, effective
4/15/00)

WAC 314-02-115 ( (What—are—the)) Requirements for licensees that
sell keg beer((2)). ((RPer)) Consistent with RCW 66.28.200 and
66.28.210 ( (ary) ) =

(1) (a) Any licensee, except for a domestic brewery or microbrew-
ery selling beer of its own production as provided in subsection (3)
of this section, who sells beer for off-premises consumption in kegs
or other containers holding four or more gallons of beer must ( (+

+3))) require the purchaser to provide at least one piece of
identification (see ((REW—66-16-040)) WAC 314-11-025 for acceptable
forms of identification); and

((#2¥)) (b) The licensee or employee and purchaser must fill out
a keg registration form, provided by the board, which contains:

((#=)r)) (i) The name and address of the purchaser;

((r)) (ii) The type and number of the identification presented
by the purchaser;

((#e>)) (iii) The address where the beer will be consumed and the
date on which it will be consumed; and

((#e)) (iv) A sworn statement, signed by the purchaser under

penalty of perjury, that ((Ehe—purehaser)):

((#)) (A) The purchaser is at least twenty-one years of age;

((=+r)) (B) The purchaser will not allow persons under twenty-
one years of age to consume the beer purchased;

((++3+>)) (C) The purchaser will not remove or obliterate the keg

registration form affixed to the keg or allow it to be removed or ob-
literated; and

((H=~r)) (D) The address listed in ((4e)r)) J(b) (iii) of this sub-
section is the true and correct address at which the beer will be con-
sumed or physically located.

((3r)) (2) It is the licensee's or employee's responsibility to
distribute the properly completed keg registration form as follows:

(a) One copy to the purchaser;

(b) One copy affixed to the keg or container holding four gallons
or more of beer, prior to it leaving the licensed premises; and

(c) One copy must be retained on the licensed premises for one
year, available for inspection and copying by any law enforcement of-
ficer.

(3) Domestic breweries and microbreweries and their licensed re-
tail locations are not subject to the keg registration and container
identification requirements when selling kegs or other containers con-
taining four gallons or more of beer of the licensee's own production,
and purchasers of these kegs or containers are not subject to the re-
lated purchaser reqgquirements, except that the purchaser must be at
least twenty-one vears of age and must not allow persons under twenty-—
one vears of age to consume any beer purchased.

(4) Except in cases involving sales by domestic breweries and mi-
crobreweries of beer of the licensee's own production as described in
subsection (3) of this section, possession of a keg or other container
which holds four gallons or more of beer without a properly completed
keg registration form affixed to it, other than on the 1licensee's
premises, will be a violation of this title.
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AMENDATORY SECTION (Amending WSR 16-01-102, filed 12/16/15, effective
1/16/16)

WAC 314-12-140 Prohibited practices—Contracts—Gifts—Rebates,
etc. (1) No industry member or retailer shall enter into any agree-
ment which causes undue influence over another retailer or industry
member. This regulation shall not be construed as prohibiting the
placing and accepting of orders for the purchase and delivery of lig-
uor which are made in accordance with the usual and common business
practice and which are otherwise in compliance with the regulations.

(2) Except as permitted under RCW 66.28.310, no industry member
shall advance and no retailer, any employee thereof, or applicant for
a retail liquor license shall receive money or money's worth under any
written or unwritten agreement or any other business practice or ar-
rangement such as:

(a) Gifts;

(b) Discounts;

(c) Loans of money;

(d) Premiums;

(e) Rebates;

(f) Free liquor of any kind; or

(g) Treats or services of any nature whatsoever except such serv-

ices as are authorized in this regulation.

(3) Pursuant to RCW 66.28.310 and 66.44.318 an industry member or
licensed agent may perform the following services for a retailer:

(a) Build, rotate, and restock displays, utilizing filled cases,
filled bottles or filled cans of its own brands only, from stock or
inventory owned by the retailer.

(b) Rotate, rearrange or replenish bottles or cans of its own
brands on shelves or in the refrigerators but is prohibited from rear-
ranging or moving displays of its products in such a manner as to cov-
er up, hide or reduce the space of display of the products of any oth-
er industry member.

(c) Industry members or any employees thereof may move or handle
in any manner any products of any other manufacturer, importer or dis-
tributor on the premises of any retail licensee when a two-day notice
is given to other interested industry members or their agents and such
activity occurs during normal business hours or upon hours that are
mutually agreed.

(d) Provide price cards and may also price goods of 1its own
brands in accordance with the usual and common business practice and
which are otherwise in compliance with the regulations.

(e) Provide point of sale advertising material and brand signs.

(f) Provide sales analysis of beer and wine products based on
statistical sales data voluntarily provided by the retailer involved
for the purpose of proposing a schematic display for beer and wine
products. Any statistical sales data provided by retailers for this
purpose shall be at no charge.

(g) Such services may be rendered only upon the specific approval
of the retail licensee. Displays and advertising material installed or
supplied for use on a retailer's premises must be in conformity with
the board's advertising rules as set forth in chapter 314-52 WAC.

(h) Licensees holding nonretail class liquor licenses are permit-
ted to allow their employees between the ages of eighteen and twenty-
one to stock, merchandise, and handle liquor on or about the:
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(1) Nonretail premises 1if there is an adult twenty-one years of
age or older on duty supervising such activities on the premises; and

(i1) Retail 1licensee's premises, except between the hours of
11:00 p.m. and 4:00 a.m., as long as there is an adult twenty-one
years of age or older, employed by the retail licensee, and present at
the retail licensee's premises during the activities.

Any act or omission of the nonretail class liquor licensee's em-
ployee occurring at or about the retail licensee's premises, which vi-
olates any provision of this title, is the sole responsibility of the
nonretail class liquor licensee.

(4) No industry member or employee thereof shall, directly or in-
directly, give, furnish, rent or lend to, or receive from, any retail-
er, any equipment, fixtures, supplies or property of any kind, nor
shall any retail licensee, directly or indirectly, receive, lease or
borrow from, or give or offer to, any industry member any equipment,
fixtures, supplies or property of any kind. Sales authorized in this
regulation shall be made on a cash on delivery basis only.

(5) No industry member or employee thereof shall sell to any re-
tail licensee or solicit from any such licensee any order for any lig-
uor tied in with, or contingent upon, the retailer's purchase of some
other beverage, alcoholic or otherwise, or any other merchandise,
property or service.

(6) In selling equipment, fixtures, supplies or commodities other
than liquor, no industry member shall grant to any retailer, nor shall
such retailer accept, more favorable prices than those extended to
nonlicensed retailers. The price thereof shall be not less than the
industry member's cost of acquisition. In no event shall credit be ex-
tended to any retailer.

(7) Any industry member who sells what is commonly referred to as
heavy equipment and fixtures, such as counters, back bars, stools,
chairs, tables, sinks, refrigerators or cooling boxes and similar ar-
ticles, shall immediately after making any such sales have on file and
available for inspection, records including a copy of the invoice cov-
ering each such sale, which invoice shall contain the following infor-
mation:

(a) A complete description of the articles sold;

(b) The purchase price of each unit sold together with the total
amount of the sale;

(c) Transportation costs and services rendered in connection with
the installation of such articles; and

(d) The date of such sale and affirm that full cash payment for
such articles was received from the retailer as provided in subsection
(4) of this section.

(8) If the board finds in any instance that any licensee has vio-
lated this regulation, then all licenses involved shall be held equal-
ly responsible for such violation.

Note: WAC 314-12-140 is not intended to be a relaxation in any respect of section 90 of the Liquor Act (RCW 66.28.010). As a word of caution to
persons desiring to avail themselves of the opportunity to sell to retail licensees fixtures, equipment and supplies subject to the conditions and
restrictions provided in section 90 of the act and the foregoing regulation, notice is hereby given that, if at any time such privilege is abused or
experience proves that as a matter of policy it should be further curtailed or eliminated completely, the board will be free to impose added
restrictions or to limit all manufacturers and distributors solely to the sale of liquor when dealing with retail licensees. WAC 314-12-140 shall
not be considered as granting any vested right to any person, and persons who engage in the business of selling to retail licensees property or
merchandise of any nature voluntarily assume the risk of being divested of that privilege and they will undertake such business subject to this
understanding. The board also cautions that certain trade practices are prohibited by rulings issued under the Federal Alcohol Administration
Act by the United States Bureau of Alcohol, Tobacco and Firearms, and WAC 314-12-140 is not intended to conflict with such rulings or other
requirements of federal law or regulations.
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AMENDATORY SECTION (Amending WSR 18-02-006, filed 12/20/17, effective
1/20/18)

WAC 314-20-017 Brewery and microbrewery retail liquor licenses—
Selling kegs and containers. A brewery or microbrewery licensed under
RCW 66.24.240 or 66.24.244 may hold up to ((twe)) four retail liquor
licenses to operate a spirits, beer, and wine restaurant, a tavern, a
beer and/or wine restaurant, or any combination thereof.

(1) Definitions. For the purposes of this section, a "container"
is a sealable receptacle, such as a carton, Jjug, growler or keg, and
has no minimum holding requirement. A "keg" 1is a container holding
four gallons or more beer.

(2) Applicable to retail 1licenses for spirits, beer, and wine
restaurants, beer and/or wine restaurants, and taverns.

(a) A retail license 1is separate from a brewery or microbrewery
license.

(b) All containers of beer must be sold from the retail premises.

(c) A retail location may be located on or off the brewery or mi-
crobrewery premises.

(3) A Dbrewery-operated or microbrewery-operated spirits, beer,
and wine restaurant may sell containers of beer of its own production
and cider as defined in RCW 66.24.210((+46))) without a kegs-to-go en-
dorsement provided that it sells this beer and cider for off-premises
consumption only. A brewery or microbrewery may supply the container
or use a container brought to the premises by a customer, and filled
at the tap at the time of sale.

(4) A Dbrewery-operated or microbrewery-operated spirits, beer,
and wine restaurant may sell kegs of malt liquor of another brewery's
or microbrewery's production provided that it:

(a) Sells this malt liquor for off-premises consumption only;

(b) Has a kegs-to-go endorsement; and

(c) Supplies the kegs.

(5) A tavern or beer and/or wine restaurant that is operated by a
brewery or microbrewery and has an off-premises beer and wine retail-
er's privilege may:

(a) Sell kegs of malt liquor for off-premises consumption. The
malt liquor may be of the licensee's own production or the production
of another brewery or microbrewery;

(b) Sell containers of beer for off-premises consumption provided
that the customer supplies the container. The beer may be of the 1li-
censee's own production or the production of another brewery or micro-
brewery; and

(c) Sell containers of cider as defined in RCW 66.24.210(6) for
off-premises consumption in a sanitary container brought to the prem-
ises by the customer or provided by the licensee and filled at the tap
at the time of sale, provided the licensee has a license to sell wine.
The licensee must comply with federal regulations.

NEW SECTTION

WAC 314-20-019 Domestic brewery or microbrewery endorsement for
on-premises consumption of wine. Consistent with RCW 66.24.246:
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(1) A domestic brewery or microbrewery may apply for an endorse-
ment to sell wine for on-premises consumption.

(2) The endorsement holder must comply with each of the following
requirements:

(a) The wine must be produced in Washington;

(b) The wine must be sold by the single serving for on-premises
consumption; and

(c) The number of wine offerings

for sale at any one time is
limited to three.

(3) The annual fee for the on-premises consumption endorsement is
two hundred dollars.
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NEW SECTION

WAC 314-24-163 Domestic winery endorsement for on-premises con-
sumption of beer. Consistent with RCW 66.24.246:

(1) A licensed domestic winery may apply for an endorsement to
sell beer for on-premises consumption. A separate endorsement is re-
quired for each location.

(2) The endorsement holder must comply with each of the following
requirements:

(a) The beer must be produced in Washington;

(b) The beer must be sold by the single serving for on-premises
consumption; and

(c) The number of beer offerings for sale at any one time is
limited to three.

(3) The annual fee for the on-premises consumption endorsement is
two hundred dollars for each location.

NEW SECTION

WAC 314-24-270 Local wine industry association license. Consis-
tent with RCW 66.24.165:

(1) A nonprofit society or organization that is specifically cre-
ated with the express purpose of encouraging consumer education of and
promoting the economic development for a designated area of the Wash-
ington state wine industry, including both Washington statewide and
Washington regional organizations, may apply for a local wine industry
association license. Consistent with RCW 66.24.010(9), the board will
send a local authority notice before issuing a local wine industry as-
sociation license.

(2) A local wine industry association licensee may conduct a max-
imum of twelve events per year, and must provide notification to the
board at least forty-five days before an event or the start of a mar-
keting program conducted under the license. The board will send a lo-
cal authority notice to the jurisdiction in which the event or market-
ing program is to be conducted under the license.

(3) A local wine industry association licensee may also apply for
special occasion licenses under RCW 66.24.380 (see chapter 314-05 WACQC)
and special permits under RCW 66.20.010 (see chapter 314-38 WAC). The
twelve events allowable under the local wine industry association 1i-
cense are separate and distinct from the twelve events allowable under
the special occasion license.

(4) Wine furnished to a local wine industry association licensee
is subject to taxes under RCW 66.24.210 (see WAC 314-19-015).

(5) The annual fee for the local wine industry association 1i-
cense 1s seven hundred dollars.
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AMENDATORY SECTION (Amending WSR 12-17-006, filed 8/1/12, effective
9/1/12)

WAC 314-27-010 ((Liguorpurchasesby)) Interstate common carrier
((¥iecensees)) license—Reports. (1) Any licensee authorized by the
board to sell liquor may sell liquor to the holder of an interstate
common carrier license upon presentation of a special permit issued by
the board to such licensee.

(2) Sales of liquor to such properly licensed interstate commer-
cial common passenger carriers shall be treated as sales for export.

(3) Every federally licensed interstate commercial common passen-
ger carrier, holding an interstate common carrier license shall, on or
before the twentieth day of each month, make a report to the board,
upon forms approved by the board, of all ((spiritweus—tiguery)) beer
and wine served or sold at retail for passenger consumption by such
common carrier within or over the territorial limits of the state of
Washington during the preceding calendar month.

(4) Licensed beer and wine importers and distributors who sell
beer or wine to such properly licensed interstate commercial common
passenger carriers shall treat such sales as exports from the state.

(5) Licensed interstate common carriers may provide complimentary
alcoholic beverages to passengers aboard passenger trains, vessels, or
airplanes as authorized under RCW 66.24.395.

(6) Ticensed interstate common carriers and industry members may
engage in promotional, advertising, and other activities permitted un-
der RCW 66.28.310.
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AMENDATORY SECTION (Amending WSR 10-01-090, filed 12/16/09, effective
1/16/10)

WAC 314-52-080 Novelty advertising. (1) Novelty branded promo-
tional advertising items which are of nominal value, singly or in the
aggregate, may be provided to retailers by industry members. Singly or
in the aggregate is per licensed location. Such items include, but are
not limited to: Trays, lighters, blotters, post cards, pencils, coast-
ers, menu cards, meal checks, napkins, clocks, mugs, glasses, bottle
or can openers, corkscrews, matches, printed recipes, shirts, hats,
visors, and other similar items. Branded promotional items:

(a) Must be used exclusively by the retailer or its employees in
a manner consistent with its license;

(b) Must bear imprinted advertising matter of the industry member
only;

(c) May only be provided by industry members to retailers and
their employees;

(d) May not be provided by or through retailers or their employ-
ees to retail customers.

(2) An industry member is not obligated to provide any branded
promotional items, and a retailer may not require an industry member
to provide such branded promotional items as a condition for selling
any alcohol to the retailer.

(3) Any industry member, retailer, or other person asserting the
provision of branded promotional items has resulted or is more likely
than not to result in undue influence or an adverse impact on public
health and safety, or is otherwise inconsistent with the criteria in
subsection (1) of this section, may file a complaint with the board.

Upon receipt of a complaint the board may conduct an investiga-
tion as it deems appropriate in the circumstances.

(a) The board may issue an administrative violation notice to the
industry member, to the retailer, or both.

(b) The recipient of the administrative violation notice may re-
quest a hearing under chapter 34.05 RCW.

(4) An industry member or their employee, may sell, and a retail
licensee may purchase, for use, resale, or distribution on the 1i-
censed premises any novelty advertising items. The price shall be not
less than the industry member's cost of acquisition. In no event shall
credit be extended to any retail licensee. The purchase by retail 1i-
censees of such items shall be supported by invoices or signed vouch-
ers which shall be preserved for three years on the licensed premises
and available for immediate inspection by board enforcement officers.

(5) An industry member who sells novelty advertising items to re-
tail licensees shall keep on file the original or copy of all sales
slips, invoices, and other memoranda covering all purchases of novelty
advertising items by the industry member and shall also keep on file a
copy of all invoices, sales slips, or memoranda reflecting the sales
to retail licensees or other disbursement of all novelty advertising
items. Such records shall be maintained in a manner satisfactory to
the board and must be preserved in the office of the industry member
for a period of at least three years after each purchase or sale. Any
manufacturer which does not maintain a principal office within the
state shall, when requested, furnish the above required records at a
designated location within the state for review by the board.

[ 11 0TsS-2592.1



(6) Licensed interstate common carriers and industry members may
engage in promotional, advertising, and other activities permitted un-
der RCW 66.28.310.

AMENDATORY SECTION (Amending WSR 10-06-122, filed 3/3/10, effective
4/3/10)

WAC 314-52-090 Advertising sponsored jointly by retailers and
manufacturers, importers, or distributors. (1) The name of a retail
licensee shall not appear in, or as a part of, or supplementary to,
any advertising of a manufacturer, importer or distributor, except:

(a) To produce brochures and materials promoting tourism in Wash-
ington state;

(b) A manufacturer, importer, or distributor may 1list on their
web sites information related to retailers who sell or promote their
products.

(2) The brand name of liquor may appear in or as a part of adver-
tising by a retail licensee: Provided, such advertising is upon the
retail licensee's free initiative and no moneys or moneys' worth has
been offered or solicited as an inducement to secure such mention of
any manufacturer, importer, or distributor's product.

(3) A professional sports team who holds a liquor license may ac-
cept liquor advertisements from manufacturers, importers, or distribu-
tors for use in sports entertainment facilities and may allow a manu-
facturer, importer, or distributor to use the name and trademark of
the professional sports team in their advertising and promotions, if
such advertising:

(a) Is paid for by the manufacturer, importer, or distributor at
reasonable fair market value; and

(b) Carries no express or implied offer by the manufacturer, im-
porter, or distributor on the part of the retail licensee to stock or
list any particular brand of liquor to the total or partial exclusion
of any other brand.

(4) Ticensed interstate common carriers and industry members may
engage in promotional, advertising, and other activities permitted un-
der RCW 66.28.310.

AMENDATORY SECTION (Amending WSR 10-06-122, filed 3/3/10, effective
4/3/10)

WAC 314-52-110 Advertising by retail licensees. (1) Every ad-
vertisement by a retail licensee shall carry the licensed trade name
or the registered franchise name or the trademark name. The term
"trade name" shall be defined as the name as it appears on the license
issued to the licensee:

(a) Words such as tavern, cafe, grocery, market, wine shop, and
other similar words used to identify the type of business licensed,
and numbers used to identify chain licensees, shall neither be re-
qgquired nor prohibited as part of the trade name in advertisements.

(b) Advertisements by a spirit, beer and wine restaurant licensee
may also refer to cocktails, bar, lounge and/or the "room name." The
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term "room name" shall be defined as the name of the room designated
as the cocktail lounge and/or the dining room.

(2) No retail licensee shall offer for sale any liquor for on
premises consumption under advertising slogans where the expressed or
implied meaning is that a customer, in order to receive a reduced
price, would be required to purchase more than one drink at a time,
such as "two for the price of one," "buy one—get one free," or "two
for S L

(3) Beer, wine, or spirituous liquor shall not be advertised, of-
fered for sale, or sold by retail licensees at less than acquisition
cost. The provisions of this section shall not apply to any sales
made:

(a) For the purpose of discontinuing the trade of any product or
disposing of seasonal goods after the season has passed;

(b) When the goods are damaged or deteriorated in quality, or to
the bona fide sale of perishable goods to prevent loss to the vendor
by spoilage or depreciation provided notice is given to the public;

(c) By an officer acting under the orders of any court; or

(d) In an endeavor to meet the prices of a competitor selling the
same article or product in the same locality or trade area and in the
ordinary channels of trade.

(4) Specialty shops, wineries, breweries, and craft distilleries
acting as a retail licensee, providing free tastings to the public,
are prohibited from using any term that implies the product is free in
their advertising for such events.

(5) Licensed interstate common carriers and industry members may
engage in promotional, advertising, and other activities permitted un-
der RCW 66.28.310.
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Washington State
Liquor and Cannabis Board

Notice of Permanent Rules

Regarding Implementation of 2020 Alcohol Legislation — HB 2412,
ESSB 5006, ESSB 6095, and SSB 6392.

This concise explanatory statement concerns the Washington State Liquor and
Cannabis Board’s adoption of amendments to existing rules and creation of new
rule sections to implement 2020 alcohol legislation.

The Administrative Procedure Act (RCW 34.05.325(6)) requires agencies to complete a
concise explanatory statement before filing adopted rules with the Office of the Code
Reviser. The concise explanatory statement must be provided to any person upon
request, or from whom the Board received comment.

The Washington State Liquor and Cannabis Board (Board) appreciates and encourages
your involvement in the rule making process. If you have questions, please contact
Audrey Vasek, Policy and Rules Coordinator, at (360) 664-1758 or by e-mail at
rules@Icb.wa.gov.

Background and reasons for adopting these rules.

The Board initiated a formal rule inquiry under WSR # 20-15-160 on July 22, 2020 to
consider revisions to implement 2020 legislation including the following four bills:
e House Bill (HB) 2412, which is related to brewery keg registration and
identification requirements;
e Engrossed Substitute Senate Bill (ESSB) 5006, which is related to on-premises
consumption endorsements for breweries and wineries;
e Engrossed Substitute Senate Bill (ESSB) 6095, which is related to interstate
common carriers; and
e Substitute Senate Bill (SSB) 6392, which is related to local wine industry
associations.

To engage interested members of the public in the rulemaking process, the WSLCB
offered conceptual draft rule language for feedback through email messaging sent to
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GovDelivery subscribers in September 2020.* The CR 102 and proposed rules filed as
WSR # 20-23-125 on November 18, 2020, took into consideration the public feedback
received. A description of the changes made based on this feedback was provided
during the oral presentation at the November 18, 2020, WSLCB Meeting and in follow-
up emails sent to the individuals who provided feedback. 2

The adopted rules align existing rules with and implement the law as established by:

e HB 2412 (chapter 230, Laws of 2020), which is codified in RCW 66.24.240(4),
66.24.244(4), 66.28.200(2) and (3), 66.28.210(1) and (2), and 66.28.220(1), (3),
and (4);

e ESSB 5006 (chapter 186, Laws of 2020), which is codified in RCW 66.24.246;

e ESSB 6095 (chapter 200, Laws of 2020), which is codified in RCW 66.28.310(1),
(5), (7), (11) and (12), and 66.24.395(2) and (3); and

e SSB 6392 (chapter 210, Laws of 2020), which is codified in RCW 66.24.165.

Specifically, the adopted rules:

e Amend WAC 314-20-017 and 314-02-115 to align existing rule language with the
changes made to statute by HB 2412;

e Create two new rule sections WAC 314-20-019 and 314-24-163 to implement the
new brewery/winery on-premise consumption endorsement created in ESSB
5006;

e Amend WAC 314-27-010, 314-52-080, 314-52-090, 314-52-110, and 314-12-140
to align existing rule language with the changes made to statute by ESSB 6095;
and

e Create a new rule section WAC 314-24-270 to implement the new local wine
industry association license created by SSB 6392.

Rulemaking history for this adopted rule:

CR 101 — filed July 22, 2020 as WSR #20-15-160;
CR 102 — filed November 18, 2020 as WSR #20-23-125;
Public hearing held January 6, 2021.

Two people testified at the January 6, 2021, public hearing. No written comments
were received.

1 A table containing the public feedback received and a copy of the GovDelivery messaging sent in
September were included as Attachments A and B to the CR 102 memo presented to the Board on
November 18, 2020 (linked here).

2 See November 18, 2020, WSLCB Meeting Minutes (linked here). A follow-up email containing
information about the CR 102 rule proposal and November 18 Board Activity, as well as a brief
description of the feedback received and changes made, and was sent on November 23, 2020, to each
individual who provided feedback.
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Public comment received on the rule proposal

The following comments were received as indicated below. A response to each
comment is provided, along with an indication regarding whether the comment was
reflected in the adopted rule.

1.

Oral testimony provided during the public hearing held January 6, 2021, as
transcribed directly from the meeting recording:

From Josh McDonald, Washington Wine Institute:

“Thank you Chair Rushford and Board members Hauge and Gatrrett for the
opportunity to speak on this CR 102. | want to start and finish by saying that your
team at the Liquor and Cannabis Board, your rules making team, Audrey and Kathy,
have done just an absolute tremendous job on creating an ability for participation and
providing input to improve the rules as they’re being proposed. For our sake, both
Senate Bill 6392 and 5006 were ones that we commented on, and our comments
were incorporated into the rules, which we feel improved the overall rules that we
hope are adopted. In my time here, this is definitely the most professional, most well
thought-out and implemented process to be able to be part of the rulemaking
process. | just want to say really big kudos to your team for putting that in place and
really engaging with us on this. We worked hard to get that legislation passed and to
help our wineries be able to continue to do what they can in these times, and so we
want to thank you for that. We are in support of the proposal in its current form and
again want to say thank you.

| know my colleague Annie McGrath at the Washington Brewers Guild was hoping to
provide testimony, and if you can’t see her, | have the authority to say she agrees
and is in support of the proposal as drafted too. But hopefully she is visible to you and
she can jump in to provide comment on behalf of her industry. In case not, just want
to put that on the record. With that, thank you Chair and Board Members, thank you
staff for this fantastic work. We are in support of the proposal.”

Board response: The Board appreciates these comments and the demonstration of
interest in collaborative participation in the rulemaking process.

Was the comment reflected in the adopted rule? This comment is not reflected in
the final rule.

Oral testimony provided during the public hearing held January 6, 2021, as
transcribed directly from the meeting recording:

From Annie McGrath, Washington Brewers Guild:
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“Hi, thank you so much, Annie McGrath with the Washington Brewers Guild. You
would think by 2021, | would figure out how to sign in virtually ahead of time, so |
appreciate your staff allowing me to jump in here having not signed up early enough.

I'd just like to echo everything Josh said about the process going into this rulemaking.
We’re here today to go on the record in support of the rules for Senate Bill 5006 and
House Bill 2412. The process was extremely helpful, for not only our association but
even for members of the public and licensees to be able to provide input on these
rules. Our early input was incorporated. Staff did a great job incorporating that into
the rules draft. It reflects the legislation, and we think it will provide much needed
clarity for licensees as they implement some of these in procedures in their
businesses. So again, thank you so much, and Washington Brewers Guild supports
the work on 5006 and 2412.”

Board response: The Board appreciates these comments and the demonstration of
interest in collaborative participation in the rulemaking process.

Was the comment reflected in the adopted rule? This comment is not reflected in
the final rule.
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