OFFICE OF THE
WASHINGTON STATE LIQUOR CONTROL BOARD
Board Meeting /April 9, 2008

*The regular meeting of the Washington State Liquor Control Board was called to order at
10:10 am, on Wednesday, April 9, 2008 in the board room, 3000 Pacific Avenue S.E.,
Olympia, Washington, by Board Chairman Lotraine Lee. Board Member Roger Hoen
and Board Member Ruthann Kurose were present. The meeting was audio-taped.

Meeting Minutes — The Board unanimously approved the minutes from the meeting
dated March 5, 2008. The minutes for March 19, 2008 were approved unammously with
changes as noted

Purchasing Services Division —

.« Potential New Listings/Rejections (memos dated April 7, 2008)
Debi Besser, Director of Purchasing, made recommendations as explained in the attached
memos. The Board members unanimously approved Ms. Besser’s recommendations.

Director’s Office — A public hearing was opened for comment on the issue proposed rule
changes tobacco sampling and official identification. There was no public comment at the
meeting, Lucy Culp of the American Heart Association and Paul Davis of the
Washington Department of Health indicated their agencies would be providing written
commentary by the deadline of April 14, 2008.

Pam Madson, WSLCB Rules Coordinator, requested. to proceed with filing proposed
rules on administrative procedures and hearings See “Issue Paper — Rule Making on
Administrative Hearings and Administrative Violation Notices. With the assistance of the
Attormey Generals Office, the intent is to standardize our procedural rules and eliminate
rules that are already in the Washington Administrative Procedures Act (APA), Chairman
Lee noted that internal staff should review the proposed changes in light of the workflow
through the departments and new positions.

Board Member Roger Hoen moved for approval. Board Member Ruthann Kurose
seconded the motion, and it passed unanimously.

Mr. Davis, from the Department of Health, asked to be added to the distribution list for
rulemaking. Pamela Madson will ensure that is done.

The Meeting was adjourned at 10:40-gm.
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Date: April 9, 2008

To: Lorraine Lee, Chair
Ruthann Kurose, Board Member
Roger Hoen, Board Member
Pat Kohler, Administrative Director
Rick Garza, Deputy Administrative Director

Copy: Alan Rathbun, Director of Licensing and Regulation
Pat Parmer, Director of Enforcement and Education
Pat McLaughlin, Director Business Enterprise

From: Pam Madson, Rules Coordinator

Re: Rules Schedule Quarterly Update--For Discussion at the April 9, 2008
Board Meeting

The following is a schedule of rule making activities for the next quarter for discussion
at the April 9, 2008, Board meeting and a description of rules adopted since the last
update.

COMPLETED RULES
The following rules have been completed since the last update on January 9, 2008:

Rules Effective Date

Rules resulting from Legislation
SHB 1496/05 — Use of Tribal enrollment cards as official 2/16/08
identification to prove age when purchasing alcohol or tobacco
(Rule addresses alcohol only)

Rules review process

Businesses and the general public should expect clear rules and regulations and user-
friendly processes from state agencies. The Liquor Control Board continues to review
existing rules for timeliness, clarity, and necessity. This review assists in compliance
with Executive Order 06-02 issued by Governor Gregoire. The LCB has indicated by
filing a CR 101 form that the following rules may be developed or modified as part of
an on-going review of agency rules.

Rules Quarterly Update 1 4/9/08





Stage of Rule Making

Rule Making Topic 101 102 103

Retail operations — special 3/5/08
order requests to the Board

This chapter covers the ordering by
individuals of liquor from the Board

that is not a regularly stocked liquor
product.

Transportation of liquor 3/5/08
through the state.

This chapter covers the
transportation of liquor through
Washington State by hired carriers.

Requirements for non-retail 9/22/04
liguor licenses

Rules that govern manufacturers
and distributors.

Winery rules

Brewery rules

Spirit manufacturer rules

Cleanup of hearings/model 4/6/04 4/9/08
rules of procedure rules

General cleanup of rules that outline
what happens in an administrative
hearing and other rules that
implement the Administrative
Procedure Act.

Youth Access to Tobacco 8/15/07 3/5/08

Rules on
Rules that implement preventing sampling and
access to tobacco products by official ID
individuals under age 18. documents
Public Records 10/19/07

Rules that implement the state
Public Records Act RCW 42.56 and
provisions of the Admin Procedures
Act (APA) RCW 34.05

Advertising 9/22/04

Rules about alcohol advertising and | (Hold pending
promotions by manufacturers, Tied-House
distributors, and retailers (related to | Review)

tied house and public safety).
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Label approval

Process and guidelines for approval

9/22/04

(Hold pending

(Tied house)

identified and prioritized.

Topic is introduced in the discussion
on advertising. Other areas must be

of beer and wine labels, and Tied-House
guidelines for spirit labels. Review)
Licensee/supplier relationships X

(Hold pending
Tied-House
Review)

Rule making resulting from recent legislative changes

Bills enacted during the 2005/06 and 2007 legislative sessions require amendment or repeal of
existing WACs because of conflicts between existing WACs and the new law. New rules may

also be required.

New Law Affected WACs Stage of Rule Making
CR101 |CR102  [CR103
Enforcement activity
SB 5551/07 — Provides 314-29 (new sections)
consistent inspection 314-11-090
provisions for cigarettes and 314-12-035
other tobacco products;
provides subpoena powers in
investigations.
Licensing process
SSB 6540/06 — Processing 314-07-010 — Definition (Public 4/19/06
liquor licenses. institution)
314-07-020 - Liquor license
qualifications and application
process.
314-07-055 — Temporary retail
license
EHB 2113 — Modifies the 314-09 8/15/07
process for issuing liquor
licenses when a local
jurisdiction objects.
New liguor license
E2SSB 5859 — Establishinga | Rule amendments and new rules 2/2/08
new hotel liquor license
Tied house exceptions:
SHB 3128/06 —Allowing 314-12-140 - Prohibited practices 4/19/06
winery licensees to sit on the | 314-05-020 — What is a special
board of a non-profit occasion license?
organization that constructs or
operates the Clore Center;
Allows winery licensees to sit
Rules Quarterly Update 3 revised 4/9/08






New Law

Affected WACs

Stage of Rule Making

CR101 | CR102

CR 103

on boards of charitable
nonprofit organizations that
hold retail licenses, typically
special occasion licenses.

SHB 3150/06 — Allows joint
advertising by wineries and
retailers to promote tourism;
Allows producing winery to
be identified on restaurant’s
private label wine.

314-52

E2SSB 5859/07 — Allowing
wine industry trade
associations to hold special
occasion licenses

314-05 (new section)
314-12-140

SHB 1338/07 — Allows the
Beer Commission to receive
public or private gifts and
grants.

314-05

HB 2240/07 — Allows
wineries, breweries, and
retailers to list information on
each other’s websites; allows
wineries to perform personal
services on premises of a
retailer.

314-12-140; 314-12-141
314-52-085; 314-52-090

SSB 5721/07 — Allows
sports/entertainment facilities
to enter into financial
arrangements with
manufacturers, importers and
distributors for brand
advertising.

314-12-140
314-52

Brewery and retail operations

HB 3154/06 - Allows a
domestic brewery or
microbrewery holding a
spirits, beer, and wine
restaurant license to sell kegs
“to go” of its own production
and to sell its beer in small
containers from the tap in the
restaurant “to go”.

314-20-015 - Licensed brewers --
Retail sales of beer on brewery
premises -- Spirit, beer and wine
restaurant operation.

4/19/06

HB 1349/07 — Allows spirits,
beer, and wine restaurant
licensees to sell kegs “to go”.

314-02-015; 020
314-02-115; 120

SSB 5639/07 — Allows a
microbrewery holding a
restaurant license to exercise
the catering privilege of the
restaurant license. (Same
privilege given to breweries
under E2SSB 5859.)

314-20-015
314-02-060

E2SSB 5859/07 — Allows

Rules Quarterly Update
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New Law Affected WACs Stage of Rule Making
CR 101 CR 102 CR 103
restaurant licensees with a 314-02-045
catering endorsement to store | 314-02-060
alcohol off the restaurant site; | 314-02-130

- Allows a microbrewery or
brewery with an on-site
restaurant to have a second
restaurant license off-site.

Rule making resulting from Board policy
From time to time, the Board may adopt interim policies or interpretive statements that
require rule making under the Administrative Procedures Act. The Board may also

identify the need to clarify agency action through rule making.

Stage of Rule Making

Rule Making Topic

101 102

103

Emergency Suspensions

Rules guiding the process used for
issuing emergency suspensions and
incorporating rule changes resulting
from E2SSB 5859 allowing extension
of emergency suspension by an ALJ
under specified circumstances.

3/5/08

Technical Corrections — Local
Government Objections

Corrects the technical amendment
format for rules previously adopted.

9/20/06

Rules Quarterly Update
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Brief Description of Topic: Price Post and Hold Regulation — Next Steps
Date: April 2, 2008
Presented by: Mona Moberg, Three Tier Review Project Manager, LCB

DESCRIPTION OF ISSUE

The 9™ Circuit Court of Appeals ruled the Liquor Control Board’s (LCB) price posting and
30-day hold period violated federal anti-trust laws. Without this enforcement tool, the LCB
needs to decide how to efficiently enforce uniform pricing.

BACKGROUND
In February 2004, Costco filed a federal court challenge to several key regulations of the

state’s three-tier system of beer and wine distribution. Costco argued the requirements
violate federal anti-trust laws. Nine specific restraints were challenged.

1. Uniform Pricing (manufacturers must offer uniform prices to distributors who
must offer uniform prices to all retailers).

2. Price Posting (prices posted electronically with state and may be viewed

when price is in effective period at kiosk).

Price Holding (electronically posted prices adhered to for 30 days).

Minimum Mark Up (selling price at least 10% over posted price).

Ban on Quantity Discounts (no price break for volume purchases).

Ban on Credit (no distributor sales on credit to retailers).

Delivered Pricing (price to retailer includes cost of delivery, even if delivery

declined).

. Ban on Central Warehousing (deliver only to licensed retail location).

Ban on Retail-to-Retail Sales (retailers cannot sell to other retailers). (State

won this outright).

N O
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In March 2006, all the regulations were struck down except the ban on retail-to-retail sales.
The LCB appealed the decision and in January 2008, the three-judge panel of the 9" Circuit
Court found all the regulations—except price post and hold requirements—were valid and
did not violate federal anti-trust laws. The panel noted that most of the challenged
restraints were for the purpose of reinforcing uniform pricing. Costco has petitioned for
review of the decision by the full 11 member panel of the 9™ Circuit Court.

The Board instructed staff to develop options for enforcing uniform pricing without the
price post and hold regulations.





PROCESS

LCB staff contacted other states and via e-mail using the National Alcoho! Beverage Control
Association (NABCA). The purpose was to determine if other states require price post or
price hold and how they regulate prices. Based on the data collected:

A total of 39 states (excluding Washington) provided information about price posting, price
hold, and uniform pricing.

27 states require price posting (mixture of beer, wine, spirits).

13 states require a price hold which varies from 10 to 90 days.

13 states require uniform pricing.

Five states have a combination of all three elements (California, Idaho*, Maryland,
Missouri, New Hampshire*). '

« Not a lot of information on enforcement was provided. In general, most states do
not enforce price but Maryland audits distributor prices to verify it matches the filed
price.

*control states

Details on the capability of the LCB's electronic price post and hold system were distussed
with Information Technology staff. In general, system enhancements can be made within
60 days.

OPTIONS CONSIDERED
To respond to the 9" Circuit ruling, the LCB staff considered various options such as:

e Use the current electronic system without holding prices for a period of time
and take a proactive enforcement approach.
» LCB set prices af the distributor level. _
» Supplier and distributor file prices in the electronic system and notify LCB only
~ when a price changes. .
» Abandon the current price post and hold electronic system and respond to
~ complaints only. Monitor impact to price.

After reviewing the options and talking with other states, the LCB developed a proposal to
enforce uniform pricing. At the February 20, 2008 Board meeting, the LCB presented a
document describing “Costco v Hoen: Next Steps.” The document outlines timelines for
possible court action on Costco’s request for a rehearing by the 9™ Circuit Court. The
document also presented an enforcement approach the LCB was considering.

o Eliminate the hold period and allow prices to be changed as often as desired
but prices must be submitted electronically to the LCB.

 Price reductions maintained for 14 days or more are presumed to allow all
interested parties to purchase at the reduced price.

e Price increases that occur less than 14 days after a price reduction will
trigger closer scrutiny by the LCB and may give rise to enforcement action.

o LCB will employ additional methods to track and enforce compliance with the
minimum mark-up and uniform pricing requirements through activities such
as scheduled audits, random audits, and complaint driven audits.
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Stakeholders were asked to give feedback on the approach presented. Responses were
received from the Washington Restaurant Association, California Wine Institute, Northwest
Grocery Association, Washington Food Industry, Washington Beer and Wine Wholesalers,
and Costco. Of those organizations opposed to the option presented, three of them felt
the action would not comply with the court’s order, Other responses included:

» Price filing is a burden.
Post and hold should be eliminated.

« Auditing and other practices could be used in lieu of an electronic reporting
system to ensure compliance.

e Manufacturers and distributors should file prices when new products are
added or when prices change.

» Suppliers should post prices before distributors.

¢ Use the last prices posted under the current system when converting to a
new reporting system. This would create the “initial” price in the system.

RECOMMENDATION

In order to ensure an efficient enforcement tool is available to maintain uniform pricing,
the LCB should use the current electronic price file system to capture supplier and
distributor prices (by product code). Random audits will be used to supplement
information provided by the electronic system.

The system should be modified to allow suppliers and distributors to continue to enter
prices. Suppliers and distributors should only be able to view prices they enter into the
system. Eliminate the hold period and allow prices to be changed as often‘as needed.
Capturing price information provides a “starting point” for enforcement staff to use to
monitor prices and take action to investigate potential violations of LCB regulations as
needed. A computer file or report will be generated to reflect prices over a 14 day rolling
period to monitor price fluctuations. A visual diagram of this process is shown on page 5.

- If an investigation is required, invoices will be reviewed at the affected supplier, retail, and
distributor level. Distributor will be asked to explain or document how they reasonably
attempted to notify all their retailers of the price.

In addition, random audits should be conducted to routinely review records at the
distributor and retail locations. Approximately 10 percent of the retailers and distributors
will be randomly audited per year to verify compliance.





RULE CHANGES

» New rule stating requirement for Distributors to “reasonably” notify all their retailers
of available price and retain documentation to show how the communication
occurred.

« Revise rule to change requirement for records to be available on-site for faster
review. Also extend the records retention to four years. (WAC 314-11-095, WAC
314-20-015, WAC 314-20-050, WAC 314-24-100, 314-24-150)

e Revise rules to increase penaltles for violations. (WAC 314-29-025, WAC 314-29-030,
WAC 314-29-035)

RESOURCE AND BUDGET IMPLICATIONS

Modify the electronic price filing system to allow changes to be made as needed (without
hold period) by suppliers and distributors. In addition, create reporting queries to generate
reports to identify possible issues to investigate.

Hire two Auditors to reside in the Enforcement Office. These Auditors will be dedicated to
conducting random audits to monitor uniform pricing, minimum mark up, ban on quantity
discounts, ban on credit, delivered pricing, and ban on central warehousing. Current
Liquor Enforcement Officers (LEQ) will conduct investigations based on trend report data
and complaints.

The Liguor Controf Board recommended next steps are hereby approved.
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Lorraine Lee, Chairman  Roger Hoeén, %\)oard Member  Ruthann Kurose, Board Member

Aprif 4. 2008
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I Washington State
iquor Control Board

Date: April 9, 2008

To: Lorraine Lee, Board Chair
Ruthann Kurose, Board Member
Roger Hoen, Board Member

From: Pam Madson, Rule Coordinator

Copy: Pat Kohler, Administrative Director
Rick Garza, Deputy Administrative Director

Subject: Rules regarding administrative hearings and administrative
violation notices {AVN)

At the Board meeting on April 9, 2008, the rules coordinator requests that the Liquor
Control Board approve the filing of notice of proposed rule making (CR 102) for rules
regarding administrative hearings and administrative violation notices (AVN).

Rule changes are recommended after a review of those portions of chapter 314-42 WAC
dealing with administrative hearings and those portions of chapter 314-29 dealing with
administrative violation notices. An issue paper on these rule changes and proposed
rule language are attached.

Process

If approved, the rules coordinator will file a notice of proposed rule making (CR 102)
with the Office of the Code Reviser. A notice will be sent to interested parties for input
and a public hearing date will be set.

The following schedule is an approximate timeline for rule making:

April 9, 2008 Board is asked to approve filing for rule making (CR 102)

Aprit 23, 2008 Next deadline to file proposed rules with the Code Reviser
Code Reviser publishes notice, LCB sends notice to rules

May 7, 2008 distribution list

June 10, 2008 End of written comment period

_ Board holds a public hearing during its reqular board work

June 4, 2008 session,

June 18, 2008 Board decides to 1) adopt the rule as written or with minor
changes, OR 2) make substantive changes which require new

, notice and public hearing on new language.

June 20, 2008 Agency sends notice to those who commented both at the

public hearing and in writing.

Order of Adoption — CR 102 - Official ID 1






June 26, 2008 Agency files adopted rules with the Code Reviser

July 27, 2008 Rules are effective {31 days after filing)
Approve _Disapprove / M Y 7-08
Lorraine Lee, Chafrrhan Date

Approve v ___Disapprove %“%W LFZ‘?

Ruthann Kurose Board Member Date

/ _
/ . 7.
_L/_ Approve __ Disapprove &~ 6’3/ - ? -y 5//
Roger Hoen Béa’rd Member Date
Attachments

Issue Paper
Proposed Rule Language

Order of Adoption — CR 102 - Official ID 2






WASHINGTON STATE LIQUOR CONTROL BOARD

Date: April 7, 2008

To: Chairman Lorraine Lee
Board Member Roger Hoen
Board Member Ruthann Kurose
From:

INTEROFFICE CORRESPONDENCE

Debi J. Besser, C.P.M. Director of Purchasing

Subject: POTENTIAL NEW LISTINGS/REJECTIONS

In accordance with the criteria set forth in Agency Policy #915 Listing and Delisting Liquor
Products. 1recommend that the Board approve the following listing/rejection actions.

Listing Symbol Codes: R-Regular Listing; L-Limited Distribution; M-Mini Distribution;
S-Warehouse Stock; U-Unlisted; O-One-Time-Only (OTO)

Description Recommendations
Pinnacle Cherry Flavored Vodka, 750 ml ($15.95) Listas L.
Smirnoff Pomegranate Martini Flavored Vodka, 750 ml ($12.95) Listas I,
Cruzan Guava Rum, 750 ml ($14.95) Listas L.
Bacardi Classic Mojito Cocktail, 1.75 Liter ($25.95) Listas L
Cazadores Blanco Tequila, 750 ml (§33.95) Listas M
Stolichnaya Blakberi Vodka, 750 ml ($21.95) Listas L
Pinnacle Grape Flavored Vodka, 750 ml ($15.95) Reject
Sobieski Vodka, 750 ml ($13.95) Reject
Darroze Reserve Armagnac, 750 m! ($77.90) Reject
Luxardo Maraschino Liqueur, 750 ml ($28.40) Reject
Luxardo Limoncillo — Clear Liqueur, 750 ml ($22.00) Reject
Chateau du Tariquet Folle Blanche, 750 ml ($49.90) Reject
Chateau du Tariquet XO, 750 ml ($75.50) Reject-
SurReal Vodka, 1 Liter ($39.10) Reject
SurReal Ginger Peach Flavored Vodka, 1 Liter ($39.10) Reject
SurReal Grape Flavored Vodka, 1 Liter ($39.10) Reject
SurReal Red Berry Créme Flavored Vodka, 1 Liter ($39.10) Reject
Three Olives Root beer Flavored Vodka, 750 mi ($20.95) Reject

Wild Turkey Rye Whiskey, 750 ml ($22.00) Reject
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Pat Kohler

Pat McLaughlin
John Redal
Steve Burnell
Meagan Renick
Kelly Higbee
Jeffrey James
Robin Hall

Kim Ward
Casey Walker
Lacinda Thomas
Frances Munez-Carter






