BEFORE THE WASHINGTON STATE LIQUOR CONTROL BOARD
In The Matter Of the Hearing Of: OAH NO. 2008-LCB-0035
LCB NO. T-585
376,852 PACKS OF CIGARETTES,
Defendant in rem, FINAL ORDER OF THE BOARD
ROBERT REGINAL COMENOUT, SR.,
AND (The Estate of) EDWARD
COMENOUT,
CLAIMANTS, and
PUYALLUP TRIBE OF INDIANS

CLAIMANT

The above-captioned matter coming on regularly before the Board, and it appearing that:

1. On July 25, 2008, the Liquor Control Board executed a search warrant at the Indian
Country Store at 9087 River Road, Puyallup, WA, 98375, and scized property, pursuant to RCW
82.24 RCW. The Board returned the search warrant and provided notice to the property owner of
the seized property on July 30, 2008. Per RCW 82.24.135, persons claiming an interest in the
property may make a claim. Robert Comenout, Sr. and Edward Comenout filed claims on or about
August 7, 2008. On August 12, 2008, the Puyallup Tribe of Indians filed a claim regarding the
seized cigarettes.

2. The issue for decision in this case was whether any of the claimants have proven by

a preponderance of the evidence that such Claimant is the lawful owner or has the lawfil right to
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possession of the 376,852 packs of cigarcttes which the Liquor Control Board seized on July 25,
2008 from the “Indian Country Store” in Puyallup, Washington.

3. The case was assigned to an Administrative Law Judge from the Office of
Administrative Hearings, on August 29, 2008, The parties received Notice of Re-assignment of the
Administrative Law Judge on January 22, 2010 and September 2, 2010, when Administrative Law
Tudge Tetry Schuh was ultimately assigned to hear the mattcr.

4. Criminal charges were also filed against Edward and Robert Comenout, who
requested that the administrative proceedings be postposed to avoid concerns that testimony in the
administrative case might affect the criminal proceedings. Stipulated orders of continuance were
entered on November 4, 2008 and July 13, 2009, with additional Motions for Stay or continuances
granted in April, 2010, August and November 2010, May and October 2011, January, February,
March, May, September and December, 2012.

5. On January 30, 2013, after argument and telephonic hearing about the issue to be
decided in this case, Administrative Law Judge Terry Schuh issucd an Order Amending Statement
of Issue. That order states that the issue for hearing in the case was:

Regarding Claimant Robert Reginald Comenout, Sr., the Estate of Edward Comenout, and

Puyallup Tribe of Indians, and pursuant to RCW 82. 24.135(5). Whether any Claimant has

proven by a preponderance of the evidence that such claimant is the lawful owner or has the

lawful right to possession of the 376,852 packs of cigarcttes which the Liquor Control Board
seized on July 25, 2008, from the “Indian Country Store” in Puyallup, Washington.

6. On January 30, 2013, the Puyallup Tribe of Indians filed a Memorandum agreeing
not to participatc in the determination under RCW 82.24.135 of whether the forfeiture of the

property at issue should be upheld or reversed. However, the Tribe stated it sought only to assert its

interest in the seized property if the forfeiture was upheld.
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7. Edward Comenout died on July 5, 2010, and his Estate, through Judge Mary L.
Pearson, Administrator WWA of the Bstate of Edward A. Comenout petitioned to, and was allowed
to participate in this case as the representative of Edward A. Comenout’s interests. Robert Reginald
Comenout, Sr., also participated in the casc. The Bstate of Edward A. Comenout moved for
Summary Judgment, and the Enforcement and Education Division also filed a Motion for Summary
Judgment. Oral argument on both motions was heard on May 29, 2013, July 1, 2013, and July 25,
2013.

8. At the hearing, Claimant the Estate of Edward Comenout was represented by Robett
E. Kovacevich, Attorney. Claimant Robert Reginald Comenout, Sr. was represented by Randall
Brown, Attorney. Senior Counsel Todd Bowers represented the Liquor Control Board.

9. On August 26, 2013, Administrative Law Judge Terry A. Schuh entered his Order
Granting the Liquor Control Board’s Motion for Summary Judgment and Denying the Estate of
Edward Comenout’s Motion for Summary Judgment, holding that neither claimant had shown a
right to claim the seized property.

10. On September 13, 2013, the Board received a Petition for Administrative Review
from Robert Kovacevich on behalf of the Estate of Edward Comenout, Claimant. The Petition
requested the Board reverse the Order Granting the Liquor Control Board’s Motion for Summary
Judgment and Denying the Estate of Edward Comenout’s Motion for Summary Judgment, which
was entered on August 26, 2013.

11. On September 16, 2013, the Board received a Petition for Administrative Review

from Randall Brown, on behalf of Claimant Robert Reginald Comenout, Sr.

FINAL ORDER T-385 3 Washington State Liquor Control Board
376,852 PACKS OF CIGARETTES ;”g” I;’;“legoﬁgea 8.E.

ROBERT REGINAL COMENOUT, SR., THE Olympia, WA 98504-3076

ESTATE OF EDWARD COMENOUT, AND Phone: 360-664-1602

PUYALLUP TRIBE OF INDIANS




12. On September 26, 2013, counsel for the Enforcement and Education Division of the
Board requested additional time to respond, due to change of counsel/association of new counscl.
The Board granted the request, and on October 30, 2013, the Board’s Enforcement and Education
Division filed its Response to the Petition for Administrative Review.

13.  The entire record in this procceding having been reviewed by the Board, and the
Board having fully considered said record and being fully advised in the premises; NOW,
THEREFORE,

IT IS HEREBY ORDERED that the Administrative Law Judge’s Findings of Fact,
Conclusions of Law and Initial Order for case T-585 is adopted as the Final Order of the Board.

IT IS HEREBY FURTHER ORDERED that the ¢laims of the Estate of Edward Comenout
and Robert Reginald Comenout, Sr. to the property seized on July 25, 2008, arc DENIED.
Claimants have not shown by a preponderance of the cvidence that they could lawfully own or
possess the cigarettes at issue in this case. The 376,852 packs of cigarcttes are forfeit to the Board.

ADDITIONAL BRIEFING MAY BE SUBMITTED ON THE DISPOSITION OF THE
PROPERTY

The Notice issued to Robert Comenout and Edward Comenout on July 30, 2008 notified
them that the 376,852 packs of cigarettes would be sold at public auction by an agent of the Liquor
Control Board, if the property was forfeited to the state. The Board also reserved the right to r¢ject
any and all bids and retain the property. The Board is concerned that the cigarettes at issue may not
be suitable for sale, given the passage of time since the cigaretics were seized. The Puyallup Tribe
of Indians asserted a claim to the proceeds of the scized property, due to the alleged unlicensed sale

of cigarettes at the Indian Country Store drawing sales from properly licensed locations on the
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nearby Puyallup Indian reservation. Therefore, the Board invites briefing from the parties,
including the Puyallup Tribe of Indians, about how the property in question should be disposed of.
Briefing may be submitted to the Washington State Liquor Control Board, Attn: Kevin McCarroll,
3000 Pacific Avenue Southeast, PO Box 43076, Olympia, WA 98504-3076, with a copy to all
other parties of record and their representatives. A copy shall also be sent to Mary M. Tennyson,
Senior Assistant Attorney General, 1125 Washington St. SE, P.O. Box 40110, Olympia, WA
98504-0110. Bricfing must be reccived at the Board’s offices no later than June 16, 2014, at which

time the Board will consider the disposition of the seized property.

DATED at Olympia, Washington this4 day of g{?m% , 2014,

WASHINGTON STATE LIQUOR CONTROL BOARD

Lo ot

Wm’\_éuvum LLA’_;/_O S

Reconsideration. Pursuant to RCW 34.05.470, you have ten (10} days from the mailing of

this Order to file a petition for reconsideration stating the specific grounds on which relief is
requested. A petition for reconsideration, together with any argument in support thereof, should be
filed by mailing or delivering it directly to the Washington State Liquor Control Board, Aitn:
Kevin McCarroll, 3000 Pacific Avenue Southeast, PO Box 43076, Olympia, WA 98504-3076,
with a copy to all other parties of record and their representatives. Filing mcans actual receipt of the

document at the Board's office. RCW 34.05.010(6). A copy shall also be sent to Mary M.
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Tennyson, Scnior Assistant Attorney General, 1125 Washington St. SE, P.O. Box 40110, Olympia,
WA 98504-0110. A timely petition for rcconsideration is deemed to be denied if, within twenty
(20) days from the datc the petition is filed, the agency docs not (a) dispose of the petition or (b)
serve the parties with a written notice specifying the date by which it will act on the pcfition. An
order denying reconsideration is not subject to judicial review. RCW 34.05.470(5). The filingofa
petition for rcconsideration is not a prerequisite for filing a petition for judicial review.

Stay of Effectiveness. The filing of a petition for reconsidcration does not stay the

effectiveness of this Order. The Board has determined not to consider a petition to stay the
effectiveness of this Order. Any such request should be made in connection with a petition for
judicial review under chapter 34.05 RCW and RCW 34.05.550.

Judicial Revicw. Proceedings for judicial review may be instituted by filing a petition in

superior court according to the procedures specificd in chapter 34.05 RCW, Part V, Judicial Review
and Civil Enforcement. The petition for judicial review of this Order shall be filed with the
appropriate court and served on the Board, the Officc of the Attorney General, and all partics within
thitty days after service of the final order, as provided in RCW 34.05.542,

Service. This Order was served on you the day it was deposited in the United States mail.

RCW 34.05.010(19).
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Washington State
Liquor Control Board

April 30, 2014
Mary L. Pearson, Randal B. Brown
Representative for The Estate Of Edward Comenout  Randal Brown Law Offices
12407 N Nine Mile Rd 25913 163" Ave Se
Nine Mile Falls, WA 99026-9274 Covington, WA 98042-8805
Jolm Howard Bell, Robert E. Kovacevich,
Attorney For The Puyallup Tribe Of Indians Attorney at Law
3009 E Portland Ave 818 W Riverside Ave Ste 525
Tacoma, WA 98404-4926 Spokane, WA 99201-0995
Aaron Lowe, Kim O’Neal, AAG
Attoroey af Law Office of Attorney General
1403 W Broadway Ave GCE Division
Spokane, WA 99201-1901 1125 Washington Street SE
PO Box 40100
Robert R. Comenout Sr. Olympia, WA 98504-0100
908 River Road
Puyallup, WA 98371-4169 Todd Bowers
Sr. Asst Attorney General
Office of Attorney General
800 5™ Ave Ste 2000

Seattle, WA 98104-3188

RE: FINAL ORDER OF THE BOARD
376,852 Packs of Cigarettes
Claimants: Robert Reginald Comenout Sr, Edward A. Comenout, J., and

Puyallup Tribe of Indians
OAH Hearing No. 2008-LCB-0035
LCB No. T-583

Dear Partics:

Please find the enclosed Final Order of the Board and Declaration of Scrvice in the above-
referenced matter. If you have any questions, please contact me at (360) 664—1602.

~

Sincerely,

Il

evin McCarroll
Adjudicative Proceedings Coordinator

Enclosures (2)

et Steven Johnson, Deputy Chief, Enforcement and Education Division, WSLCB

PO Box 43076, 3000 Pacific Ave. SE, Olympia WA 98504-3076, (360) 664-1602
www.lig.wa.gov




WASHINGTON STATE LIQUOR CONTROL BOARD

In The Matter Of the Hearing Of:

376,852 PACKS OF CIGARETTES,
Defendant in rem,

ROBERT REGINAL COMENOUT, SR.,
AND (The Estate of) EDWARD
COMENOUT,

CLAIMANTS, and

PUYALLUP TRIBE OF INDIANS

CLAIMANT

OAH NO. 2008-LCB-0035
LCB NO. T-585

DECLARATION OF SERVICE BY
MAIL

I certify that I caused a copy of the FINAL ORDER OF THE BOARD in the above-

referenced matter to be served on all parties or their counsel of record by US Mail Postage

Prepaid via Consolidated Mail Service or by Campus Mail for state offices, on the date below

to:

MARY L. PEARSON,
REPRESENTATIVE FOR THE ESTATE OF

RANDAL B. BROWN
RANDAL BROWN LAW OFFICES

EDWARD COMENOUT 25913 163" AVE SI

12407 N NINE MILE RD COVINGTON, WA 98042-8805
NINE MILE FALLS, WA 89026-9274

JOHN HOWARD BEI{, ROBERT E. KOVACEVICH,
ATTORNEY FOR THE PUYALLUP TRIBE OF ATTORNEY AT LAW

INDIANS 8§18 W RIVERSIDE AVE STE 525
3009 E PORTLAND AVE SPOKANE, WA 99201-0995

TACOMA, WA 98404-4926

AARON LOWE,
ATTORNEY AT LAW

1403 W BROADWAY AVE
SPOKANE, WA 99201-1901

KIM O'NEAL, AAG

OFFICE OF THE ATTORNEY GENERAL
GCE DIVISION

MAIL STOP 44100

DECLARATION OF SERVICE BY
MAIL

Washington $tate Liquor Conirol Board -

3000 Pacific Avenuc SE
10} Box 43074
Olympia, WA 98304-3076
(300} 6od4-1602




ROBERT R. COMENOUT SR.
908 RIVER ROAD
PUYALLUP, WA 98371-4169

TODD BOWERS

SR. ASS1 ATTORNEY GENERAL
OFFICE OF ATTORNEY GENERAL
800 5™ AVE STE 2000

SEATTLE, WA 98104-3188

, 2014, at Olympia, Washington.

DATED this )ﬁ dayof  HpmM
1

/ Q/‘JUZ L

Kevin McCarroll, Adjudicafives Proceedings Coordinator

DECLARATION OF SERVICE BY
MAIL

2

Washington State Liquor Control Board
3000 Pacific Avenue SE
PO Box 43076
Olympia, WA 98504-3076
(300) 664-1602




