BEFORE THE WASHINGTON STATE LIQUOR CONTROL BOARD

IN THE MATTER OF: LCB NO. M-25,207

OAH NO. 2014-1.CB-0068
HIGH SOCIETY INC.
d/b/a HIGH SOCIETY
FINAL ORDER OF THE BOARD
10600 MAIN ST
BELLEVUE, WA 98004-5922

APPLICANT

LICENSE APPLICATION NO. 414499
UBI: 603 354 306 001 0001

The above-captioned matter coming on regularly before the Board, and it appearing that:

L. The Licensing Division of the Liquor Control Board issued a Statement of Intent to
Deny Marijuana License dated June 17, 2014, asserting that the Applicant failed to submit a
- required signed letter of intent to lease or purchase from property owner or designee,

2. The Applicant timely submitted a request for a hearing,

3. On November 19, 2014, a hearing was held before Administrative Law Judge
Terry A. Schuh with the Office of Administrative Hearings.

4, At the hearing, the Applicant was represented by Attorney Ryan Espegard.
Assistant Attorney General Kim O’Neal represented the Licensing Division of the Board.

5. On February 23, 2015, Administrative Law Judge Terry A. Schuh issued an Initial
Order, affirming the decision to deny the Applicant’s license application as expressed in the
Statement of Intent to Deny Marijuana License.

6. The Applicant filed a Petition for Review in March 17, 2015,
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7. On April 7, 2015, the Board issued an Order Granting Licensing’s Motion to
Extend the Filing Time for Petition for Review until April 13, 2015.

8. On April 13, 2015, Licensing’s Response in Opposition to Petition for Review of
Initial Order was filed with OAH instead of LCB in error and filed with LCB on May 5, 2015.

9, The entire record in this proceeding was presented to the Board for final decision,
and the Board having fully considered said record and being fully advised in the premises;
NOW, THEREFORE, 1T IS HEREBY ORDERED that the Administrative Law Judge’s Findings
of Fact, Conclusions of Law and Initial Order are AFFIRMED and adopted as the Findings of
Fact, Conclusions of Law and Final Order of the Board, with the following modifications:

On page 6, in Finding of Fact No. 21, the last sentence, beginning with “Ms,
Stephens™ is corrected to read “Mr. Stephens...”

On page 10, in Conclusion of Law No. 13, the quoted language of WAC 314-55-
081(1) is corrected to read: “Once the number of applications per city and at large
have been identified, the eligible applicants will be selected by lottery in the event
the number of applications exceeds the allotted amount for the cites and county.”

On page 12, Conclusion of Law No. 19 is modified to delete the final six words
“and thus itself arbitrary and capricious.”

On page 12, Conclusion of Law No. 22 is modified to replace the word “apt” with
“appropriate”.

On page 12, Conclusion of Law No. 21 is modified to delete the final sentence.
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IT IS HEREBY FURTHER ORDERED that marijuana license application number 414499 for
High Society Inc. d/b/a High Society is DENIED.

[ 4l /m
DATED at Olympia, Washington this I ] day of 7 4 \{ ,2015.

WASHINGTON STATE LIQUOR CONTROL BOARD

T

I\

Reconsideration. Pursuant to RCW gﬂfim, you have ten (10) days from the mailing of
this Order to file a petition for reconsideration stating the specific grounds on which relief is
requested. A petition for reconsideration, together with any argument in support thereof, should
be filed by mailing or delivering it directly to the Washington State Liquor Control Board, Attn:
Kevin McCarroll, 3000 Pacific Avenue Southeast, PO Box 43076, Olympia, WA 98504-3076,
with a copy to all other parties of record and their representatives. Filing means actual receipt of
the document at the Board's office. RCW 34.05.010(6). A copy shall also be sent to Mary M.
Tennyson, Senior Assistant Attorney General, 1125 Washington St. SE, P.O. Box 40110,
Olympia, WA 98504-0110. A timely petition for reconsideration is deemed to be denied if,
within twenty (20} days from the date the petition is filed, the agency does not (a) dispose of the
petition or (b} serve the parties with a written notice specifying the date by which it will act on the
petition. An order denying reconsideration is not subject to judicial review. RCW 34.05.470(5).
The filing of a petition for reconsideration is not a prerequisite for filing a petition for judicial

review.
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Stay _of Effectiveness. The filing of a petition for reconsideration does not stay the

effectiveness of this Order. The Board has determined not to consider a petition to stay the
effectiveness of this Order. Any such request should be made in connection with a petition for
judicial review under chapter 34.05 RCW and RCW 34.05.550.

Judicial Review. Proceedings for judicial review may be instituted by filing a petition in

superior court according to the procedures specified in chapter 34.05 RCW, Part V, Judicial
Review and Civil Enforcement. The petition for judicial review of this Order shall be filed with
the appropriate court and served on the Board, the Office of the Attorney General, and all partics
within thirty days after service of the final order, as provided in RCW 34.05.542.

Service. This Order was served on you the day it was deposited in the United States mail,

RCW 34.05.010(19).
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F5§ Washington State
4 ] Liquor Control Board

May 20, 2015

Ryan C. Espegard

Attorney for Applicant

Gordon Thomas Honeywell 1LLP
600 University St Ste 2100
Seattle, WA 98101-4161

Joshua Stephens

High Society Inc.

d/b/a High Society

625 Picket Ave NE

North Bend, WA 98045-9437

Kim O’Neal, AAG

GCE Division, Office of Attorney General
1125 Washington Street SE

PO Box 40100

Olympia, WA 98504-0100

RE: FINAIL ORDER OQF THE BOARD

APPLICANT: High Society Inc.

TRADE NAME: High Society

LOCATION:; 10600 Muin St, Bellevue, WA 98004-5922
LICENSE APPLICATION NO. 414449

LCB HEARING NO. M-25,207

OAH NO. 2014-LCB-0068

UBI: 603 354 306 001 0001

Dear Parties:

Please find the enclosed Final Order of the Board and Declaration of Service by Mail in the above-referenced
matter.

If you have any questions, please contact me at (360) 664-1602,

ingerely,

Kévin McCaﬂollM‘/@

Adjudicative Proceedings Coordinator

KM:mg

Enclosures (2}

ce: Becky Smith, Licensing Director, WSLCB

Frank O’Dell, Licensing Supervisor, WLSCB
Mary Henley, Licensing Administrative Assistant, WSLCB

PO Box 43076, 3000 Pacific Ave. SE, Olympia WA 98504-3076, (360) 664-1502 www.lig.wa.gov




WASHINGTON STATE LIQUOR CONTROL BOARD

IN THE MATTER OF:

HIGH SOCIETY INC.,
d/b/a HIGH SOCIETY

10600 MAIN ST
BELLEVUE, WA 98004-5922

APPLICANT

LICENSE APPLICATION NO. 414499
UBI: 603 354 306 001 0001

LCB NO. M-25,207
OAH NO. 2014-LCB-0068

DECLARATION OF SERVICE BY
MAIL

I certify that I caused a copy of the FINAL ORDER OF THE BOARD in the above-

referenced matter to be served on all parties or their counsel of record by US Mail Postage

Prepaid via Consolidated Mail Service for applicants and licensees, by electronic mail for

WSLCB offices, and Campus Mail via Consolidated Mail Services for state offices on the date

below to:

RYAN C. ESPEGARD

ATTORNEY FOR APPLICANT
GORDON THOMAS HONEYWELL LLP
600 UNIVERSITY ST., STE 2100
SEATTLE, WA 98101-4161

OFFICE OF THE ATTORNEY GENERAL
MAIL STOP 40100, GCE DIVISION

KIM O’NEAL,

ASSISTANT ATTORNEY GENERAL

JOSHUA STEPEHENS

d/b/a HIGH SOCIETY

625 PICKET AVE NE
NORTHBEND, WA 98045-9437

DATED this day of ﬂ / ( [N
"‘\/

, 2015, at Olympia, Washington.

LA G

Kevih McCarroll, Adjudicative Proceedings Coordinator




RECEIVED

. FEB 217 2015
Gonirol Bosnd
STATE OF WASHINGTON - o}y ik hami:
OFFICE OF ADMINISTRATIVE HEARINGS
LIQUOR CONTROL BOARD

In the matter of:
- _ Docket No. 2014-LCB-0068
Joshua Stephens LCB No. M-25,207
dba High Society, Inc.,
INITIAL. ORDER
Location Address;
10600 Main Street
Bellevue, WA 98004,

Applicant.

License Application No. 414499
» UBI No. 603 354 306 001 0001

1, 1ISSUES PRESENTED

1. Whether the Applicant failed to submit a signed letter of intent to lease or
purchase the proposed location from the property owner or designee or any other
information or documentation requested by the Liquor Control Board during the
evaluation process.

2. If so, whether the Ligquor Control Board correctly denied the Applicant’s
application for that reason.

2. ORDER SUMMARY

1. The letter of intent to lease submitted by the Applicant was not signed by the
property owner or designee.

2. Accordingly, the Liquor Control Board correctly denied the Applicant's application
for that reason.

3. HEARING
1. Hearing Date: Wednesday, November 19, 2014

2. Administrative Law Judge: Terry A Schuh

INITIAL ORDER ' OAH: (800) 583-8271
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3. Licensee/Applicant: Joshua Stephens dba High Society, Inc.

1. Representative: Ryan C Espegard
2. Witness: Jéshua Stephens |
4. Agency: Liquor Control Board
1. Representative: Kim O'Neal, Sr. Counsel, Office of Atty General
2. Witnesses: Sean Houlihan, Investigator, LCB

Alan Rathbun, Lic. & Reg. Director, LCB
Rebecca Smith, Marijuana Mgr., LCB

5. Exhibits: The administrative law judge admitted exhibits 1 through 6, A through

Y, BB, and JJ.
6. Administrative Law Judge T J Martin appeared as an observer.
7. The administrative law judge granted the parties permission 1o file post-hearing

briefs and/or proposed findings of fact and conclusions of law. The record
remained open for that purpose until December 24, 2014, at which time the
record closed.

4. FINDINGS OF FACT
| find the following facts by a preponderance of the evidence:

Jurisdiction

1. The Liquor Control Board (‘the Board”) issued to the Applicant, Joshua Stephens
dba High Society, Inc. ("Mr. Stephens”), and served by mail a Statement of Intent
to Deny Marijuana License, dated June 17, 2014, Ex. 1.

2. On July 1, 2014, the Board received from Mr, Stephens a ReqUest for Hearing
signed and dated June 27, 2014. Ex. 2

INITIAL ORDER OAH: (800) 583-8271
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The Board designed a pre-screen and lottery process

3. In late 2013, the Board announced a 30-day window for applicants to file
applications for marijuana producer, processor, and retailer licenses. Testimony
of Houlihan. The Board expected to receive approximately 2500 applications.
Testimony of Smith. Instead, the Board received more than 7,000 applications
for marijuana licenses, including more than 2100 for marijuana retailer licenses.
Testimony of Rathbun; Testimony of Smith. However, the Board had determined
it would issue only 334 marijuana retailer licenses statewide, distributed among
the various communities. Testimony of Smith. The Board decided to employ a
lottery to place the applicants for marijuana retailer licenses in queue for
investigation and, if qualified, a license. Testimony of Rathbun. The lottery by
design reduced the number of applicants to be investigated, speeding up the
process. Testimony of Smith.

4, As the Board reviewed and processed applications filed by prospective
producers and processors, it observed that many applications were seriously
deficient, particularly as to the proposed location. Testimony of Smith. Many of
those applicants changed proposed locations frequently. Testimony of Smith.
As a result, investigation of those applications consumed significant time,
prejudicing the Board's ability to grant licenses in a timely manner. Testimony of

Smith.

5. The matter of a specific proposed location is particularly relevant because the
Board issues licenses to an applicant for a specific location. Testimony of
Rathbun.

6. Moreover, applicants who had diligently researched and prepared their

applications expressed concern to the Board that they would be forced to
compete in a loitery with applicants who were less diligent. Testimony of
Rathbun; Testimony of Smith.

7. In response, the Board designed a pre-screen process to disqualify in advance,
and deny admission into the lottery, of deficient submissions. Testimony of
Rathbun; Testimony of Smith,

8. The applicants were advised in advance of the pre-screen process and, when it
was employed, given 30 days to complete the submission, including the
requested documentation. Testimony of Smith. The applicants received three
notifications regarding the pre-screen process. Testimony of Smith. They were
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told what information was needed and they were told that failure to provide that
information would cause the Board to withdraw the application and deny the
applicant a marijuana retailer license. Testimony of Smith.

9. A key element was the proposed location because so much hinged upon where
the applicant intended to operate. Testimony of Rathbun. For example, the
proposed location determined what local authority deserved notification so that
local authority could object if it desired to do so. Testimony of Rathbun. Also,
the proposed location was the basis for applying the 1000-foot proximity rule.
Testimony of Rathbun.

10.  Thus, the Board required the applicants to identify a specific location and
address and to demonstrate that the applicant had a legitimate opportunity to
locate a marijuana retail store at that location. Testimony of Rathbun. To that
effect, the Board required the applicant to submit either proof that the applicant
owned or was in process of purchasing the location property, or had leased it, or
had made preliminary arrangements to lease the location property. Testimony of
Houlihan; Testimony of Rathbun; Ex. 3, p. 1. The purpose of the latter option
was to allow an applicant to participate in the lottery by committing to a location
and demonstrating that it was likely to be available to the applicant but without
necessarily investing in the property in advance. Testimony of Rathbun. To
demonstrate and employ the last option, the applicant was required to submit a
document signed by the owner of the location property, stating that the owner
intended to lease the location property to the applicant for a marijuana retail store
if the applicant was ultimately licensed. Ex. 3, p. 1. This is called a “letter of
intent”.

11.  The Board accepted multiple letters of intent signed by the same property owner
for different applicants. Testimony of Houlihan; see, e.g., Ex. K; Testimony of
Rathbun. This was because some communities had limited qualifying locations
and because relevant property owners wanted an improved chance of selling or
leasing to a licensee. Testimony of Rathbun. If more than one such applicant
received a “winning” lottery number, the applicant or applicants that did not
secure the lease on the property subject of the letters of intent has been allowed
to find a new location. Testimony of Houlihan; Testimony of Rathbun; Ex. L.

12.  In early January 2014, the Board informed the applicants of the pending pre-
screen process, which occurred beginning in late February 2014 and concluded
in late March 2014. Testimony of Rathbun; Testimony of Smith.
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13.

14.

15.

The Board informed the applicants that failure to participate in or satisfy the
requirements of the pre-screen process would result in their application being
excluded from the lottery. Testimony of Rathbun. The Board did not inform
applicants that they could be disqualified post-lottery based on pre-screen
deficiencles. Testimony of Smith.

The Board allowed, in error, the entry into the lottery of some applicants that
should have been disqualified during the pre-screen process. Testimony of
Rathbun; Testimony of Smith. When discovered later, these applicants were
issued Statements of Intent to Deny Marijuana License. Testimony of Rathbun,

Applicants with disqualifying letters of intent were not allowed to change their
proposed location. Testimony of Rathbun.

The Applicant submitted a pre-gualification application

16.

17.

18.

19.

20.

Prior to submitting a pre-screen application, Mr. Stephens sought an apt location
for a marijuana retail store. Testimony of Stephens. He started looking at
property after the Board finalized its rules and publicized requirements.
Testimony of Stephens,

Mr. Stephens discovered a building with several units at 10600 Main Street,
Bellevue, WA 98004 (*"Main Street property”). Testimony of Stephens; see Ex. A.
Mr. Stephens spoke with the owner, Ali Biria, in October 2013 and again in
March 2014. Testimony of Stephens; see Ex. B, p. 2.

Mr. Biria told Mr, Stephens that he was open to a marijuana retailer as a tenant,
and that he would consider leasing a unit or selling the building. Testimony of
Stephens.

Mr. Stephens has a cousin, Hans Truesdell, able to and interested in investing in
real estate, willing to purchase an apt property and lease it to Mr. Stephens for a
marijuana retail store. Testimony of Stephens; Ex. D. Mr. Stephens and Mr.
Truesdell discussed the Main Street property. Testimony of Stephens; Ex. D.

Neither Mr. Stephens nor Mr. Truesdell made any attempt to begin negotiations
with the owner of the Main Street property because Mr. Stephens knew that
another applicant for a marijuana retail license was intending to locate across the
street and Mr. Stephens knew that Bellevue would not allow two marijuana retail
stores to be located so close together. Testimony of Stephens; Ex. G. Neither
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Mr. Stephens nor Mr. Truesdell wanted to own the Main Street property except if
they could place a marijuana retail store there. Testimony of Stephens.

21. In addition to the Bellevue application, Mr. Stephens submitted an application for
a marijuana retail license in Issaquah as well. Testimony of Stephens. In mid-
March, Mr. Stephens and Mr. Truesdell were in active negotiations to purchase a
property in Issaquah for locating a marijuana retail store. Testimony of
Stephens. Mr. Stephens realized that the negotiations would not be completed
before his pre-screen submission was due for that application. Testimony of
Stephens. So Mr. Stephens called the Board and asked what he should submit
regarding his connection to his proposed location. Testimony of Stephens; Ex.
U. Mr. Stephens does not know who he talked to, Testimony of Stephens. Ms.
Stephens was told to submit a letter of intent signed by the prospective
purchaser. Testimony of Stephens.

22.  Given the circumstances Mr. Stephens faced regarding the Bellevue pre-screen
submission and given the instructions he received regarding the Issaguah
submission, Mr. Stephens decided to include with his Bellevue pre-screen
submission a letter of intent signed by Mr. Truesdell, in which Mr. Truesdell
stated that he intended to purchase the Main Street property and lease it to Mr.
Stephens for use as a marijuana retail store. Testimony of Stephens; Ex. D;
Testimony of Houlihan; Ex. 3, p. 12. Mr. Truesdell was not the owner of the
property or the owner's designee. Testimony of Houlihan; Testimony of
Stephens. Mr. Truesdell had no rights to the property. Testimony of Houlihan;
Testimony of Stephens.

23.  Mr. Stephens completed and submitted the pre-screen information, with the
aforementioned letter of intent. Testimony of Stephens; Ex. 3; Ex. F.

The Board processed the Mr. Stephens's pre-screen submission and included Mr.
Stephens in the lottery

24. The Board processed Mr, Stephens'’s pre-screen submission, including the
aforementioned letter of intent, and included Mr. Stephens in the lottery,

25. The record is not clear whether the Board approved Mr. Stephens’s letter of
intent or falled to recognize that it was not signed by the property owner.
However, the Board did not review in detail, pre-lottery, the content of letters of
intent. Testimony of Smith.
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206.

Mr. Stephens received number three in the lottery for the Bellevue area.
Testimony of Stephens; Ex. K. The Board allocated four retall licenses for the
Bellevue area. Testimony of Stephens. Accordingly, Mr. Stephens was eligible
to be awarded a marijuana retail license if he successfully navigated the
investigation phase.

The investigation phase

27.

28.

29,

30.

31.

32.

The Board issued a letter to lottery “winners” explaining that “winning” the lottery
did not assure the applicant of a license. Testimony of Smith; see, e.g., Ex. U.
Rather, “winning” the lottery merely advanced the applicant to the investigative
phase. Testimony of Smith; see, e.g., Ex. u.

On May 13, 2014, post-lottery, Investigator Sean Houlihan's supervisor assigned
to him 43 marijuana retailer applications to investigate, including Mr. Stephens'’s.
Testimony of Houlihan.

On May 16, 2014, Mr. Houlihan talked with Mr. Stephens by phone and
scheduled an investigative interview on June 5, 2014. Testimony of Houlihan;
Ex. N; Testimony of Stephens.

During that conversation, Mr. Stephens told Mr, Houlihan that another lottery
winner was directly across the street and that Bellevue would not allow two
marijuana retail stores to operate in that close proximity. Testimony of Houlihan;
Testimony of Stephens. Mr. Stephens asked if he could find another qualifying
location. Testimony of Houlihan; Testimony of Stephens. Mr, Houlihan approved
that request. Testimony of Houlihan; Testimony of Stephens. At that time, the
Board did not re-examine the letter of intent or inquire into the specific
circumstances of Mr. Stephens’s connection to the Main Street property.
Testimony of Houlihan. However, at some point, Mr, Houlihan would have
required a purchase/sale agreement or a lease for the property where Mr.
Stephens was locating his marijuana retail store. Testimony of Houlihan.

Typically, the Board allowed applicants 30 days, occasidnally more, following the
investigative interview to provide documentation requested by the Board during
the interview, Testimony of Houlihan.

Later on May 16, 2014, after Mr. Houlihan talked with Mr. Stephens, the Board
received a complaint from Zach Fleet, an attorney who represented Green Sun
Seattle, a lottery competitor of Mr. Stephens’s, asserting that Mr. Stephens did
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33.

34.

35.

36.

37.

38.

——

not have and did not submit a letter of intent sighed by the prbperty owner.
Testimony of Houlihan; Ex. 5.

The complaint caused the Board to review Mr. Stephens’s file and specifically the
letter of intent. Testimony of Houlihan. The Board determined that Mr.
Stephens's letter of intent was deficient because it was not signed by the
property owner. Testimony of Houlihan. Applicants that submitted invalid letiers
of intent during the pre-screen process were denied marijuana retail licenses.
Testimony of Rathbun. The Board determined to deny Mr, Stephens’s
application for a marijuana retail license. Testimony of Houlihan. Once the pre-
screen process closed, the Board has not allowed an applicant to correct or
replace the letter of intent signed by someone other than the property owner.
Testimony of Rathbun.

Mr. Houlihan sent Mr. Stephens an e-mail informing him that his letter of intent
was invalid and that he would receive a Statement of Intent toe Deny Marijuana

License. Testimony of Houlihan; Testimony of Stephens,

Mr. Houlihan discontinued his investigation because the invalid letter of intent
was a disqualifying issue. Testimony of Houlihan.

The Board issued a Statement of Intent to Deny Marijuana License to the

- Applicant. Ex. P; Ex. 1.

The Board's denial occurred post-lottery but was based on Mr. Stephens's pre-
lottery, pre-screen submission. The Board determined that Mr. Stephens had not
been qualified to be entered into the lottery and should have been excluded.

The Board has not aliowed applicants who were disqualified during the pre-
screen process to change locations. Testimony of Houlihan. Only applicants
whose proposed location satisfied the requirements of the pre-screen process
were allowed to relocate afler the pre-screen process ended, and then only for a
limited number of prescribed reasons. Testimony of Houlihan; Testimony of
Rathbun; Ex, L; Testimony of Smith. :

‘5. CONCLUSIONS OF LAW

Based on the facts above, | make the following conclusions:
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Jurisdiction

1. | have jurisdiction over the persons and subject matter of this case under RCW
69.50,334, Chapter 34.05 RCW, Chapter 34.12 RCW, and WAC 314-55-070.

The letter of intent was invalid and Mr. Stephens should have been excluded from the
lottery

2, The legislature directed the Board to adopt rules “that establish the procedures
and criteria necessary to implement” licensing of marijuana retailers. RCW
69.50.345(1) (in pertinent part).

3. “For the purpose of considering any application for a license to . . . sell
marijuana, . . . . the board . . . may inquire into all matters in connection with the
construction and operation of the premises.” RCW 69.50.331(1).

4, “The board may inquire and request documents regarding all matters in
connection with the marijuana license application.” WAC 314-55-020,

5. “Upon failure to respond to the board licensing and regulation division’s requests
for information within the timeline provided, the application may be
administratively closed or denial of the application will be sought.” WAC 314-55-
020(12). '

6. “Every marijuana retailer’s license shall be issued in the name of the applicant
[and] shall specify the location of the retail outlet the licensee intends to operate .
... RCW B89.60.325(3) (in pertinent part).

7. The board shall notify local authority of every application for a marijuana license
so that local authority can object if it wishes to do so. RCW 69.50.331(7).

8. “The state liquor control board shall hot issue a license for any premises within
one thousand feet of the perimeter of the grounds of any elementary or
secondary school, playground, recreation center or facility, child care center,
public park, public transit center, or library, or any game arcade admission to
which is not restricted to persons aged twenty-one years or older.” RCW
69.50.331(8).

9. The foregoing illustrates that location was key to investigating a marijuana retail
application and determining whether to grant or deny a license. The purpose of
INITIAL ORDER OAH: (800) 583-8271
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the lottery was to reduce and prioritize investigations. The purpose of the pre-
screen submission was to better assure that lottery “winners” were likely to have
met certain basic criteria, again to reduce and prioritize investigations. To be
licensed, one had to have a qualifying location. It was reasonable for the Board
to design the pre-screen and lottery process to complement that basic criterion.
Accordingly, the Board required the applicant to establish during the pre-screen
process that the applicant owned or leased the location it proposed for licensure,
or at least had made preliminary arrangements likely to result in a lease. The
letter of intent represented a lesser criterion than the applicant would ultimately
have to meet. Mr. Stephens did not satisfy even the lesser criterion. Point in
fact, he specifically did not intend to prematurely obligate himself to the Main
Street property because he was concerned that Bellevue's rule about the .
marijuana retailer locations would preclude him from operating there. Therefore,
Mr. Stephens’s letter of intent was invalid and he should have been excluded
from the lottery.

The pre-screen and lottery process did not require rules promulgated under the APA

10. The legislature directed the Board to adopt rules that established the procedures
and criteria necessary to implement the licensing of marijuana retailers. RCW
69.50.345(1). '

11. The Board did so. See Chapter 315-55 WAC. “The purpose of this chapter is to
outline the application process [and the] qualifications and requirements to obtain
and maintain a marijuana license . . . ." WAC 314-55-005 (in pertinent part).

12.  As also discussed in part above, the Jocation at which the marijuana retailer
applicant intends to operate is significant and well-established in the rules. See,
e.g., WAC 314-55-015(5) (access without cause or notice by law enforcement});
WAC 314-55-015(6) (not on federal lands); WAC 314-55-015(7) {not a shared
with another business); WAC 314-55-020 (1), WAC 314-55-050(9) and WAC
314-55-160 (local authority may object to the location); WAC 314-55-050(10)
(denial based on proximity to a specified entity); and WAC 314-55-125(1)
(changes in location require a new application).

13. Moreover, the rules specifically provided for a lottery: -“Once the number of
applications per city and at large have identified, the eligible applicants will be
selected by loftery in the event the number of applications exceeds the allofted
amount for the cities and county.” WAC 314-55-081(1) (in pertinent party).
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14.  None of the rules recited when the Board would not require the applicants to
submit information regarding their proposed location nor did any such rule
describe in what form the Board would ask any such information to be produced.
Here, the Board determined to collect preliminary information about location
during the pre-screen process so as to exclude from the lottery entities who had
not established a connection to the proposed location. Uitimately, an applicant

. would need to prove that it either owned the location or had leased it. Here, by
requiring as a prerequisite to inclusion into the |ottery, that the applicant
establish at a minimum that the owner of the property was willing to lease it to
them, the Board was asking the applicant to establish a lesser connection than
the applicant ultimately would have to establish. In other words, the Board did
not change the requirements of licensure, merely the timing of a selected
requirement. Therefore, the Board's actions were consistent with rules already
adopted under the Administrative Procedures Act ("APA”). No further rules were
needed.

156,  Thus, the pre-screen and lottery process, generally, and the letter of intent,
specifically, did not require rules promulgated under the APA.

16. The Board’s decision fo deny Mr. Stephens’s application for a marijuana retail
license was not arbifrary or capricious

17.  “An action that is arbitrary and capricious is not substantially justified. Raven,
177 Wn.2d at 832. ‘Arbitrary and capricious action is willful and unreasoning
action, without consideration and in disregard of facts and circumstances.’
Johnson v. Wash. Dep’t of Health, 133 Wn.App. 403, 414, 136 P.3d 760 (2006)."
Morawek v. City of Bonney Lake, __ Wn.App. __, 337 P.3d 1097, 1101 (Div. 2
2014).

18.  Mr. Stephens argued that the letter-of-intent requirement was arbitrary and
capricious because it did not fulfill its purpose. However, the purpose of the
letter of intent was not to prove a legal right to use the property proposed as the
location for the marijuana retailer. Rather, its purpose was to confirm that the
applicant had diligently pursued that legal right without requiring the applicant to
expend resources purchasing or leasing the property prior to the lottery. The
purpose of the loltery was to accelerate the investigation process by limiting the
number of investigations. The pre-screen process, including the letter of intent,
merely facilitated that purpose. The process interfered with applicants who
wished to do precisely what Mr. Stephens did, wait until after the lottery results
before making an effort to secure the property. There is nothing arbitrary or

INITIAL ORDER OAH: (800) 583-8271
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capricious about that action. Moreover, that the process disadvantaged Mr.,
Stephens does not convert the conduct to that which is arbitrary or capricious.

19.  Mr. Stephens argued that denying him the investigation phase, with interview and
a chance to comply, was arbitrary and capricious. To be sure, the Board denied
Mr. Stephens'’s application during the post-lottery investigation phase. But the
basis for denial was a pre-lottery issue. Mr. Stephens should not have been
included in the lottery because he did not submit a valid letter of intent. The
relevant remedy was to exclude him from the lottery, although retroactively.
Thus, given that Mr. Stephens did not qualify for the lottery, there was not a basis
for the Board to allow him to relocate his proposed business post-lottery. Not
only was denying Mr. Stephens the privilege to do so not arbitrary and
capricious, allowing him to do so would have been inconsistent with the Board’s
rules and practice, and thus itself arbitrary and capricious.

20.  Mr. Stephens argued that the Board told him in advance that his letter of intent
was sufficient and so later denying it to be so was arbitrary and capricious.
However, the evidentiary record here did not establish that the Board in any way
approved or pre-approved the letter of intent for the Main Street property. At
most, the Board failed to determine during the pre-screen process that the letter
of intent was deficient and invalid. Accordingly, by correcting itself later, the
Board did not act arbitrarily and capriciously.

21.  Mr. Stephens apparently argued as a corollary to the preceding argument that, if
the Board erred in including him in the lottery, nevertheless correcting that error
after the fact was arbitrary and capricious, 1disagree. Quite the opposite, to
ignore its error and deviation from its process would have been arbitrary and
capricious.

22.  Mr. Stephens argued that not allowing him to relocate was arbitrary and
capricious, However, as already discussed, the Board allowed relocation when
the location submitted to the lottery was qualifying and became disqualifying or
otherwise not apt because of events that occurred post-lottery. Here, Mr.
Stephens’s location did not qualify pre-lottery because his letter of intent was
invalid, Therefore, not allowing him to move was consistent with the Board's
practice and, thus, not arbitrary and capricious.

i
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The Board's decision fo denv should be affirmed

23.  Here, the Board denied Mr. Stephens’s application for a marijuana retailer
license because he did not qualify for the lotter because his pre-screen
submission included an invalid letter of intent. Based on the foregoing, that
decision and action should be affirmed.

6. INITIAL ORDER

The Liquor Control Board's action to deny the marijuana retailer license application filed
by Joshua Stephens dba High Society, Inc., as expressed in the Statement of Intent to
Deny Marijuana License dated June 27, 2014, is AFFIRMED.

Dated: February 23, 2015.

T 0 e

Terry A Schuh
Senior Administrative Law Judge
Office of Administrative Hearings

APPEAL RIGHTS

Petition for Review of Initial Order: Either the licensee or permit holder or the
assistant attorney general may file a petition for the review of the initial order with the
Liguor Control Board within twenty (20) days of the date of service of the initial order.
RCW 34.05.464, WAC 10-08-211 and WAC 314-42-095.

The petition for review must:
(i} Specify the portions of the initial order to which exception is taken;
(i} Refer to the evidence of record which is relied upon to support the petition,;
and

(iii} Be filed with the liguor control board within twenty (20) days of the date of
service of the initial order.

INITIAL ORDER | OAH: (SOO) 583-8271
Docket No. 2014-L.CB-0068 . Page 13 of 15
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A copy of the petition for review must be mailed to all of the other parties and their
representatives at the time the petition is filed. Within ten (10) days after service of the
petition for review, any of the other parties may file a response to that petition with the
Liquor Control Board. WAC 314-42-095(2)(b). Copies of the reply must be mailed to all
other parties and their representatives at the time the reply is filed.

Mail the petition for review of initial order to:

Washington State Liquor Control Board
Attention: Kevin McCarroll

P.O. Box 43076

Olympia, Washington 98504-3076

Final Order and Additional Appeal Rights: The administrative record, the initial
order, any petitions for review, and any replies filed by the parties will be circulated to
the board members for review. WAC 314-42-005(3).

Following this review, the board will enter a final order. WAC 314-42-095(4).
Within ten days of the service of a final order, any party may file a petition for
reconsideration with the board, stating the specific grounds upon which relief is
requested. RCW 34.05.470 and WAC 10-08-215.

The final decision of the board is appealable to the Superior Court under the provisions
of RCW 34.05.510 through 34.05.598 (Washington Administrative Procedure Act).

INITIAL ORDPER OAH: (800) 583-8271
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RECEIVED

MAR 17 2014
STATE OF WASHINGTON -l
OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE LIQUOR CONTROL BOARD

IN THE MATTER OF:
OAH Docket No. 2014-LCB-0068

JOSHUA STEPHENS DBA HIGH SOCIETY, INC.,
Agency No. M-25,207
Location Address:
10600 Main Street
Bellevue, WA 98004

APPLICANT HIGH SOCIETY, INC.'S
PETITION FOR REVIEW OF INITIAL ORDER

Applicant,

License Application No. 414499
UBI 603:354-306-001-0001

I INTRODUCTION

High Society, Inc.’s {“Applicant™) hereby petitions the Washington State Liquor Control
Board (“LCB") to review the initial order of Senior Administrative Law Judge Terry A Schuh in
this matter. The denial is arbitrary and capricious and the result of improper rulemaking in
violation of the reqﬁirements of the Administrative l?rocedures Act (“APA").

Thie Applicant applied to the LCB for a retail license to sell marijuana and marijuana-
infused products in Bellevue, Washington. Per WAC 314-55-081, the LCB initiated a lottery
to determine a ranked order of applications to be processed to determine whether the
applicant qualified for one of the four locations allowed in the City of Bellevue. However,
without undertaking APA rulemaking, LCB staff implemented a prescreening process to
reduce the number of applicants prior to holding the lottery. As part of this prescreening
process, the LCB required that all retail applicants submit a document to purportedly show
the applicant’s right to real property should the applicant bé successful in the lottery. The
LCB provided a list of examples of documents that would suffice such as a signed purchase
APPLICANT HIGH SOCIETY’S

PETITION FOR REVIEW OF INITIAL ORDER - 1
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and sale agreement with the current property owner or a letter of intent to lease (“LOI")
signed by the current property owner. ;
The Applicant applied on a property that it hoped to purchase in the event tﬁat it was

successful in the lottery. On two occasions brior to submitting prescreen information, the
Applicant contacted the owner of the subject property who indicated that he would be open
to offers to purchase the property. Around the time _that the Applicant was preparing to
submit prescreen documents, the City of Bellevue adopted an ordinance that prohibited
retail marijuana stores from being located within 1,000 feet of one another. Siﬁcé the
subject property was less than 1,000 feet from other applicants, the Applicant désired 16
refrain from negotiating the purchase until the lottery results were released. Based on the
Applicant's discussions with the LCB regarding a separate proherty in Issaquah, the
Applicant believed that submitting a document statingl an intent to purchése the property
and then lease to the Applicant, signed by the purchaser, would be sufficient for the
prescreen process. The Applicant believed that this document would be sufficient and after
the lottery the Applicant could either negotiate the purchase of the building or seek another
qualifying location depending on lottery rank.

| The LCB used its six nfost qualified investigators to review the prescreen documénts
submitted by the applicants. If adequate docum'en'ts were not submitted, the applicant was
withheld from the lottery. The LLCB determined that Applicant's LOl was sufficient even
though it was plainly missing the current property owner's signature. The Applicant was
placed in the lottery and was successful, entitling the Applicant to further process'ing of its
application. However, another applicant ra‘nke_dj higher than the Applicant was located
directly across the street, As a resuit, Applicant did not pursue purchasing the property any |
APPLICANT HIGH SOCIETY'S
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longer and sought to move to a new compliant location. Sean Houlihan acknowledged that
the Applicant could move to a new location and scheduled an initial interview for June 5,
2014,

Prior to the initial interview, another applicant brought attention to Applicant’s LOI
and pointed out to Applicant’s investigator that the LOI did not have the current property
owner's signature, The LCB then issued a Stétement of Intent to Deny to Applicant witho_ut
any further discussion or-inquiry and prior to holding the initial inteiview. The Applicant' '
subsequently appealed the decision. |

During the hearing in this matter,-'Seaﬁ Houlihan, Allan Rathbun, and Rébecca Smith
all testified that the absence of the current property owner's signature on the LOI was a fatal
flaw for the Applicant. Sean Houlihan testified that if the LOI had the required signature,
then he would have permitted the Applicant to relocate to a new location. Further, he
testified that, as he does with all applicant types; he would have sought a signed Ieasé or
other docufnent conclusively demonstrating thg Applicant’s right to real property and ;ﬂlﬁuld
not have relied on thé LOL. Sean Houlilan also testified that he would have conducted his
ordinary licensing investigation including an initial interview, a formal request for
documents, and an eventual site inspection. None of this happened prior to the Idenial in
this case. Due to the absence of the current owner's signature during the prescreen

- process, on a docurnent that previously passed LCB muster, the Applicant was not given his -
anticipated time period to negotiate the purchase of the subject property orto locate a hew
compliant location. Despite the denial, the Applicant still obtained a éigned LOI with the
owner of an alternative compliant location. Had the LCB moved forward with the

investigation process as originally expected, the Applicant would have had a signed lease

APPLICANT HIGH SOCIETY’S
PETITION FOR REVIEW OF INITIAL ORDER -3
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within 30 days of its initial interview per the ordinary investigation timeline and the store
would be open today.
L. HALLENGES TO INITIAL ORDER

The Applicant takes issue with Findings of Fact Nos. 3, 8, and' 25 and Conclusions of
Law Nos. 9, 14, 15, 16, 18, 19, 20, 21, 22, and 23. Additionally, three necessary Findings.' '
of Fact are absent from i:hé Initial Order. First, a finding should have been made indicating
that Mr. Stephens intended to move forward with the property identified in prescreen lottery
submittals if the location across the street from his intended location was not successful in
the lottery. Second, a finding should have been made that the Applicant was able to secure .
a valid LOI on a qualifying property within what Qould have been the 30 day period for
responding to an initial Request for Documents. Third, a finding should have been made
that thé LCB investigator did not allow the Applicant to demonstrate that ‘he could secure
actual rights to the property on which he applied during the 30 day period following an initial
interview. |

ll. ARGUMENT
A. Denial in this Matter is Arbitrary and Capricious
i. The LOI requirement does not fulfill its stated purpose.

One of the primary arguments made by Enforcement is that the LOI requirement -is an

important. step in the licensing process. However, the argument disregards the facts and

circumstances that show that the LOI does not actually fulfill its allegedly important role.

APPLICANT HIGH SOCIETY'S
PETITION FOR REVIEW OF INITIAL ORDER - 4.
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First, LOIs did not actually establish any rights to real property. The LCB was willing
to accept numerous LOls from muttiple applicants for the same property.1 The lottery resuits
in Bellevue demonstrate this fact Where five (more than 25%) 'df ‘the applicants apblied
using the same address and unit ﬁumber, and presumably all had LOls for the property.2
Such circumstances clearly demonstrate that not all of those‘épplicants could be seen to
have a valid right to real property.

Second, denial here aiso disregards the fact that the LCB does not actually rely on

- LOis to determine whethér an applicént has an actuai right to f_eal bmpérty before iQSUing a.
iice-nse. Instead, the LCB separately requests an actual lease or purchase and sale
agreement later on in the licensing process regardless of whether the applicant is a
producer, process, or retailer.3 This request typically occurs 30 days after the initial
interview is held; but the 30 day deadline is flexible and can be extended'upon an
applicant’s request.4 Mr. Houlihan specificaliy testified that if the Abplica'nt here had
submitted a vélid LOI during the prescreen process, he would still have sougﬁt a signed
lease or purchase and sale agreement during his request for documents following the initial

interview.5 Furthermore, Mr. Houlihan acknowledged that he would have had no reason to
)

—

1 Mr. Houlihan acknowledged that the LCB would accept multiple LOIS from the samie property and
that LOIs demonstrate “the potentialto have the rights to that piece of real property.” 11.19,14 Hearing Audio
(HHA} at 1:41:40-1:44:35,

2 Exhibit K (12121 Northrup Way, Ste 205).

3 Mr. Houlihan testified that, regardless if an LOI has been received, he will seek a signed lease or
purchase and sale agreement from applicants during the licensing process which will be used to determine if
the applicant has & right to real property. 1.19.14 Hearing Audio (HHA) at 1:41:00 - 1:41:23. Mr. Houlihan
acknowledged that for producers and processors, only the final lease or purchase and sale agreement is
sought and not an LOI despite having the same locational requitements. 1.19.14 Hearing Audio {HHA) at
1:25:00-1:26:16. :

4 The ordinary investigation process includes an Initial interview and a request for documents that
has a loose deadline of 30 days after the initial interview, which can be extended upon an applicant’s request.
11.18.14 Hearing Audio (HHA) at 1:16:40 - 1:17:15.

§ 11.19.14 Hearing Audio (HHA) at 1:30:12~1:31:30.

APPLICANT HIGH SOCIETY'S
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ever review the Applicant’s LOI in this matter if he had not reéeived a complaint regarding
the lack of current owner's si'gn;':ttur.s-.6

Third, denial here also disregards the fact that the LCB does not rely on the LOls to
send required notice to municipalities or to determine whether an applicant's location
complies with the 1,000 foot rule. Testimony _fr_orn Mr. Houlihan revealed that the LOI is-not'
used for that purpbs‘e and that 'the investigators instead will take the address from the
applicétion or an alternati\)e address provided by the applicant for this purpose.” Further,
Mr. Houlihan testified that applicants can move locations during the licensing process,
including the Applicant if it had submitted a valid LOI.8 The fact that the LCB will allow
applicants to move locations after providing an LOI indicates that the possible need to
reevaluate distance and to Vprovide new notice to fnuhicipalitiés’ is n'dt overly burdensome.?

Thus, LCB's decision to deny the application in this matter prior to an initial interview,
based solely on the content (or lack thereof) contained in the Applicant’s LO, is arbitrary and
capricious because the LCB disregards that it would accept non-binding LOls from

" applicants that did not actually demonstrate any right to realrproperty. and such applicants

‘without a right to real property were allowed to continue in the licensing process and later i

submit leases, often for entirely different locations. -

5 11.19.14 Hearing Audio (HHA) at 1:39:00-25.

7 11.19.14 Hearing Audio (HHA) at 1:40:00-1:40:55.

8 Producers and processors are allowed to freely move despite having the same 1,000 foot rule
restrictions and required notice to municipalities. 11.19.14 Hearing Audio (HHA) at 1:26:00-1:26:18.
Retailers are allowed to move If they provided a valid LOI during the prescreen process, 11.19.14 Hearing
Audio {(HHA) at 1:09:50-1:10:54. In fact, Mr. Houlihan specifically told the Applicant that he could move
locations in this case. 11.19.14 Hearing Audlo (HHA) 1:31:14 - 1:31:30; 1:32:20 - 1:32:39; Exhibit N,
9'Mr. Houlihan testified that a retail applicant that submitted a LOI and made it through the lottery process
would have been allowed to move locations. 11.19.14 Hearing Audio (HHA) at 1:09:50-1:10:54,

APPLICANT HIGH SOCIETY’S
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ii. Denial Prior to Initial Interview and Formal Request for Documents is Improper.
Enforcement acknowledged that the Applicant was entitled to further processing of
its application based on the results of the lottery and the Initial Order confirms that the
Applicant was entitie_d to a license if thé Applicant could navigate the rematnder of the
| investigation process in Finding of Fact 26. Thié is consistent with all of the notice provided
by the LCB to retail applicants in advance of the lottery.1? it was only after the lottery that
the LCB informed applicants that it would use the prescreen information as a. basis for
-disqualification despite already being entitled to further processing of their applications.1t
~ Denial in this case is arbitrary and capricious because the LCB has -completely.
disregarded that further processing of an apblibatioh should include the LCB's ordinary
license investigation process. The first step in the license investigation process is an initial
interview with the applicant’s investigator.12 After the initial interview, the investigator sends
a request for documents to the applicant seeking documents that actuallly demonstrate the
applicant’s qualifications, including a signed lease or purt:hase and sale agreement that will
conclusively determine whether the applicant has a right to real property.13 This uniform
process is followed for all applicant types, including producers, processors, and retailers 14
However, despite being entitled to further processing of the application, the Applicant was
denied without ever receiving an initial intetview or having the LCB request the documents-

that would actually be used to determine whether the Applicant had a right to real property. -

10 Exhibit F {declaration siates “failure to provide all documentation requested within 30 days may
-result in in may application being exciuded from the lottery and my application being administratively
withdrawn”),

31 11.19.14 Hearing Audio {(HHB) at 1:18:50 - 1:23:45,

12 11.19.14 Hearing Audio (HHA) at 1:16:40 - 1:17:15; 1:23:09 - 1:24:00.

13 /o

14 [g'_
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The failure to provide the Applicant in this matter with the ordinary IicerISihg
procedures was significant for a number of reasons. .First, the Applicant was not afforded
the 30 day period to obtain a lease or purchase and sale agreement for the property on
which it applied. The LCB can only presume that the Applicant would not have had a right to
the real property used on the application and cannot know conclusively. It is entirely.
possibie that had the Appiicant been given that pefiod of time to neéotiaté with the owner of |

_the propetty, that a lease or purchase and sale agreement would have been prbvided. As
the owner previously toid the Applicant on two occasions; he was open to offers to purchaée
the property.15

Second, the Applicant was not afforded the opportunity to secure an alternative
compliant location with the 30 day period. Enforcement argued that an alpplicant should not
be allowed to move if it did not provide proof of tii.e right to real prope'rty'durihg_the
prescreen process, but again, this ignores the fact that the LCB hés routinely allowed retail
applicants to move locations even though they had previously only provided a non-binding
LOI that did not establish any right to real property. This is evidenced by the fact that the
investig‘ator‘in this matter, Sean Houlihan, was going to allow the Applicant to find a new
Io‘c'éltion.16 The only reason that did not happen viras the absence of the property.owner'é
signature on a document that onIId have been non-binding. The cienial of the opportunity
to move was significant in this case because the Applicant would have been able to secure
the rights to a different compliant property. Mr. Stephens testified that he had been looking

for a location when Sean Houlihan gave him permission to move. The Applicant’s initial

15 1.19.14 Hearing Audio (HHB) at 1:48:00 - 1.48 13; 1:59:66 - 2:00:49.
18 11.19.14 Hearing Audio (HHA) at 1:09:50-1:10:54; 1:31:14 ~ 1:31:30; 1:32:20 ~ 1:32:39; Exhlbit
N.
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.-

interview was scheduled for June 5, 2014,17 50 the 30 déy period for providing the LCB with
a signed lease would have occurred no earlier than July 5, 2014. By June 26, 2014, the
Applicant had obtained a signed LOI f(ir another compliant Jocation in Bellevue and the
Applicant testified that a lease could have been obtained by that deadline.18

Here, the Applicant submitted documents to the LCB that it thought would satisfy the .
LCB’s retail lottery prescreen requirements. ;_"I'he LCB acknowiedge that it had its “most
qualified investigators” review the documents.to determine compliance with the prescreen
process.1® By placing the Applicant into the retail lottery, the LCB acknowledged that the
Applicant’s documents satisfied the prescreen process and that the Applicant wouid be
entitled to fu.‘rther processing of its application based on its rank in' the loftery. The LCB's
denial here is arbitrary and capricious where the Applicant was not provided with the
ordinary licensing procedures of having an initial interview, having the opportunity to submit
qualification documents 30 days later, and having the opportunity to find an alfernative
compliant location within that time span consistent with the LCB's treatment of other retail -
applicants tha_‘t only had non-binding L()_Is without any true right to real property.

B. The LOI Requirement is an Invalid Rule and Canot Be Used As a Basis for Denial.

Washington's APA provides statutory procedures that all state agencies must follow
before adopting a rule. Any rule “adopted ‘without compliance with statutory rulemaking
procedures” is invalid and cannot be enforced._ RCW 34.05.570(2)(c). “The purpose of such
rule-making procedures is to ensure that members of the public can participate
meaningfully in the development of agency policies which affect them.” Simpson Tacoma

Kraft Co. v. Dep't of Ecology, 119 Wn.2d 640, 649, 835 P.2d 1030 (1992).. The APA defines

37 Exhibit M,
18 Exhibit Q; 11.19.14 Hearing Audio (HHB) at 2:11:50 ~ 2:13:20,
19 11.19.14 Hearing Audio (HHB) at 123:45 - 125:40; 127:30 - 1:30:00.
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“rule” to mean “any agency order, directive, or regulation of general applicability . . . (d)
which establishes, atters, or revokes any qualifications or standards for the issuance . . . of
licenses to pursue any commercial activity, trade, or profession.” RCW 34.05.010(16). The
LCB's LOI requirement satisfies this definition.

First, the LOI requirement satisfies the first portion of this definition because it was

an “agency order, directive, or regulation of general applicability.” The Washington Supreme
‘Court has interpreted “agency order, directive, or regulation” to include any policy,
requirement, or standard imposed by the agency uniformly on a class of entities. See
Failor's Pharmacy v. Dep't of Soc. & Health Servs., 125 Wn.2d 488, 494, 886 P.2d 147
(1994); Simpson v. Tacoma Kraft Co. v. Dept of Ecology, 119 wn.2d 640, 648, 835 P.2d
1030 (1992). Through the LCB’s efforts at denial here, there is no question that the LCB’s
request for applicants to'provide an LOI signed by the current property owner prior to the
lottery was a requirement imposed by the agency on retail applicants, and thus was an
“agency otder, directive, or regulation of.general applicability.”

The second portion of the definition, whether the requirement “establishes . . .
qualifications or standards for the issuance . . . of licenses,” is also satisfied. The LLCB has
treated the requirement that all retail applicants provide an LOI signed by the current
property own’ef during the prescreening ‘process as a license qualification. lf the -
qualificatioﬁ is not satisfied, the LC'B'w'iII séek denial of the application regardless of
placement in the lottery as indicated by the LCB's action here. The LCB has treated this
qualification as a bright line rulg. This is demonstrated by the testimony of Allan Rathbun,
where he indicated that LCB would seek denial without furt_her investigation in the same

manner as it would when the LCB finds noncompliance with other bright line rules, such as
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the Washington residency requirement.2® The bright line nature of this qualification is also
demonstrated by the LCB's efforts here, 'wher,e‘ the Statement of Intent to deny is based on
solely on the absence of the propér& owner’s signature on the Applicant's LOI,2% and in
Reébecca Smith’s testimony where she admitted that the only basis for dénial’ in this case -
was the absence of the property owner'é signature on the Applicant’s LOL.22 There should
be no question that the prescreening requirement of providing an LOI signed by the current
property owner is a quélification for a retail Eicehse, andlthUS is @ rule which must be
adopted pursuant to the APA in order to be enfdrceablé. | | |
Enforcement did not contest that the qualification was implemented without
complying with proper rulemaking procedure. Instead, the LCB attempted to circumvent the
statutory rulemaking requirements by arguing for an overbroad interpretation of its existing
properly adopted rules. The Statement of Intent to Dény provides three sources of alleged
authority to deny the applicaiion: RCW 69.50.331(1), WAC 314-55-020(12), and WAC 314-
55-050(2). The Statement of Intent to Deny pointed to RCW 69.50.331(1) as granting'
authority to the LCB to inspect the subjéct property and inquire into all matters in connection
with the construction and operation of the property. WAC‘314-55-'020(12) states that
“[u]pon failure to respbnd to . .. requests for information within the timeline provided, the
application may be administratively closed or denjal of the applicatién will be sought.” WAC
314-55-050(2), which states thaf the LCB may seek denial for “[f]ailure or refusal 1o submit
information or documentation requested by the board during the evaluationl process.”

Together, these provisions allow the LCB to deny an application when an Applicant refuses

% 11.19.14 Hearing Audio (HHB) at 42:54 — 44:25. ‘ -

2 See 992.2 and 4 of Statement of Intent to Deny (Exhibit 1), which identifies the missing signature
of the property owner as the sole basis for denial and the Applicant’s pre-screening forms as the only
documents reviewed by the LCB in making its decision to deny. -

22 11.19.14 Hearing Audio (HHB) at 1:25:18-40,

APPLICANT HIGH SOCIETY'S

PETITION FOR REVIEW OF INITIAL ORDER - 11
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or fails to cooperate with the Iicensing process. Fbr example, an applicant that refuses to
provide fingerprints, refuses to disclose sources of funds, or does not provide a criminal and
personal history statement could be denied. Tt_l:__ese examples are vastly different than what
the LCB is attempting to do here, which is to create wholly new licensing qualifications
through its authority to request documents.

For example, the LCB cannof request a coliege diploma from applicants and then
deny applicénts when they fail to produce evidence of an education level that was never
obtained. The requirement to have g_raduated college would be a new qualification that
would need to be a properly adopted rule. Additionally, While integrity is an issue
investigated by the LCB,23 the LCB c¢annot require a ietter of recommendation from a former
employer as a license qualification unless it is also a properly adopted rule. A third example
involves financfal backgrounds. While the LCB is entitled to investigate an applicant’s
financial background,?4 the LCB cannot require a record of an applicant’s savings account
when no such savings account exists. Here, if the LCB desires to make a preliminary LO!
signed by-the current property owner a license qualification, despite the fact that it provides
no actual right to real property, theh such a qualification must be adopted pursuant to APA _
rulemaking procedures in order to be enforceabie.

Enforcement argued that the LCB is only moving the requirement to prove the right to
real property forward during the investigation timeline.26 However, this ignores the fact that

the LCB does not use LOIs as a basis for actually determining an applicant's right to real

3 The LCB may deny applicatrons when criminal and personal history statements contain
misrepresentations per WAC 314-55-050(3).

24 WAC 314-55-050(6}) allows the LCB to deny an application when the source of funds cannot be
verified.

% Enforcement’s Brief at page 7 (“the prescreen simply put the demand for specified information a
bit earlier In the process than it otherwise would have been made™).

APPLICANT HIGH SOCIETY'S
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property and that aspect of the investigation timeline remains the same. Instead, the LCB
still requires retail applicants to submit a signed lease or purchase and sale agreement to
determine the applibant’s right to real property atrthe ordinary point in the licensing process, -
30_'.days after the initial interview. Furth'er, as noted above, fhe ac.:c':ept'ancel of non-binding
LOIs means that the LOls do ‘.not actually establish an a_ppiicant's right to real property.
Given these facts, the requirement to produce an LOI during the prescreening process is a
standalone license qualification separate and apart from the LCB's later determination of
whether an applicant actually has a right to real property. As such, the LOI requirement is an
indepéndent license qualification that cannot be used as a basis for denial because it was
not properly adopted pursuant to APA rulemaking.
IV.  CONCLUSION

The LCB's denia! of the application in this matter based on the absence of the
current property owner's signature on an LOI is arbitrary and c.apriqious for @ number of
reasons. First, denial ignores fact that the LCB has previously reviewed and approved of the
LOI. Second, denia! ignores the fact that the LCB does not actuélly rely on LOIls to determine
an applicant’s right to real property. Third, denial ignores the fact that the Applicant here
was never given an initial interview or the time to produce an actual signed lease or
purchase and sale agreement pursuant to the ordinary investigation timeline. In the event
that the denial is not determined to be arbitrary and capricious, then denial must still be
reversed because it is based on a bright line licensing -qualifipation that was never adopted
pursuant to APA rulemaking brocedures. As such, the Applicant respectfully requests that

LCB reverse the Initial Order and allow the application be reinstated for further processing.

Dated this 17t day of March, 2015.

APPLICANT HIGH SOCIETY'S
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F(206) 676-7576

Attorney for Applicant

APPLICANT HIGH SOCIETY'S
PETITION FOR REVIEW OF INITIAL ORDER 14
[100106530.doex]




03/17/2015 16:52 FAX 206 676 7375

GORDON THOMAS-SEATTLE

hote/017

STATE OF WASHINGTON
OFFICE OF ADMINISTRATIVE HEARINGS
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BEFORE THE WASHINGTON STATE LIQUOR CONTROL BOARD

IN THE MATTER OF:

HIGH SOCIETY INC.

d/b/a HIGH SOCIETY

10600 MAIN ST

BELLEVUE, WA 98004-5922
APPLICANT

LICENSE APPLICATION NO. 414499

LCB NO. M-25,207
OAH NO. 2014-LCB-0068

ORDER GRANTING
LICENSING’S MOTION TO
EXTEND THE FILING TIME FOR
PETITION FOR REVIEW

'The above-captioned matter coming on regularly before the Board, and it appearing that:

1. An Initial Order in this matter was issued by Administrative Law Judge Terry Schuhon

February 23, 2015.

2. On March 17, 2015, the Applicant, through attorney Ryan Espeguard, filed a Petition for

Review of Initial Order.

3. On April 3, 2015, the Licensing Division of the Board, through Assistant Attorney General

Kim O’Neal, filed a Motion for Extension of Time to File Response to Petition for Review in

this matter. 'The Motion was supported by the Declaration of Kim O’ Neal.

4, The Board finds that the Licensing Division has made a clear and convincing showing of good

cause to extend the date for filing a Response to Petition for Review, due to exigent

circumstances.

W\

A\

A\

ORDER GRANTING MOTION

LCB NO. M-25,207

HIGH SOCIETY

LICENSE APPLICATION NO. 414499

Washingion State Liquor Control Board
3000 Pacific Ave, S.I2.

P.O. Box 430764

Olympia, WA 98504-3076

Phone: 360-664-1602




The Board hereby ORDERS that the Licensing Division’s Motion is granted. Licensing may file a

Response to the Petition for Review by April 13, 2015

DATED this 7 day of April, 2015
>@@ @hﬂ(ﬂf}\
)PM‘D\M

ORDER GRANTING MOTION 2 Washington State Liquor Control Board
- 3000 Pacific Ave, S.E,

LCB NO. M-25,207 P.0. Box 43076

HIGH SOCIETY

Olympia, WA 98504-3076
LICENSE APPLICATION NO. 414499 Phone: 360-664-1602




McCarroll, Kevin P (LCB)

From: Roth, Jeanne (ATG)

Sent: Tuesday, May 05, 2015 8:55 AM

To: McCarroll, Kevin P (LCB)

Cc: O'Neal, Kim (ATG)

Subject: RE: High Society M-25,207 Petition for Review
Attachments: 20150505081925334.pdf

Hi Kevin:

I mistakenly filed our response with OAH on April 13" instead of with LCB. I've attached a copy. So sorry.

-Jeanne

From: McCarroll, Kevin P (LCB)
Sent: Monday, May 04, 2015 4:43 PM
To: O'Neal, Kim (ATG)

Cc: Roth, Jeanne (ATG
Subject:

Good afternoon Kim,

Thank you,

Kevin McCarroll
Adjudlicative Proceedings Coordinator
Washington State Liquor Control Beard

3000 Pacific Ave S.£.| PO Box 43076 | Olympia, Washington 98504-3076
p: (360) 664-1602 | f: (360} 586-319C | ms: 43076
e: kevinmecarroll@|ch.wa.gov | www.lch,wa.gov

CONFIDENTIALITY NOTICE: This E-mail and/or accompanying decuments may contaln infermation belonging to the sender and which is protected under the law, The information
is tntended for the use of the individual or entity named above. if you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution or the
taking of any action in reliance on the contents of this information is strictly prehibited. If you have recetved this transmission in error, please notify me immediately.
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Bellevue, WA 98004,

STATE OF WASHINGTON LIQUOR CONTROL BOARD

In the Matter of: C OAH No. 2014-LCB-0068
_ _ LCB No. M-25,207
JOSHUA STEPHENS . B
d/b/a HIGH SOCIETY, INC. ‘ RESPONSE IN OPPOSITION TO
' PETITION FOR REVIEW OF
10600 Main Street INITIAL ORDER.

Applicant.

Application No. 414499

_ I. INTRODUCTION

Judge Schuh correctly ruled that High Society’s retail marijuana application was
appropriately denied. The Waéhington state Liquor Control Board Licensing Division
reviewed the information and documents the Applicant éubmitted in response to the Board’s .
fequest for prescreening information from all retail marijuana Ilicensre applicants.. The
Applicant admits that he failed to submit a valid letter of intent from a property owner or
person legally authorized to grant the use of the property it had listed as its proposed business
location in the prescreen documentation. The Applicant éhose to designate as his proposed
location a property tﬁét he knew he had no connection to and no legal right to do business on.
His attack after-the-fact that the procesé is invalid is a futile attempt to shift. blame that

belongs upon himself as the Applicant. He knew and undesstood the requirements, and he did

RESPONSE IN OPPOSITION TO ‘ ' 1 . ATTORNEY GENERAL OF WASHINGTON
PETITION FOR REVIEW OF INITIAL 1123 Viachinglon Scet SE
ORDER _ . Olympia, WA 98504-0100
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not fulfill therﬁ. Judge Schuh correctly ruled that the decision to. deny the High Society
application was supported by Ithe fecord, and the petition for reviev;/ should be denied.
| I STATEMENT OF FACTS

By statute, the Board is authorized to adopt rules to establish the procedures and cn'ter;’a
necessary to license marijuana retailers. RC.W 69.50.342. The Board has broad discretion to
grant or deny marijuana Iicehse applications. RCW 69.50.331(1). The Board’s rules also
e.stablished a process of accepting and processing retail marijuana license applications.
WAC 314-55-081. Applicants denied a license have the right to an administrative hearing.
WAC 314-55070. | |

By statute, the Board was directed to determine how many retail outlets there should be

throughout the state. RCW 69.50.354. In addition, statutory language listed thé criteria to use

to make that deteriination. RCW 69.50.345(2). The Board had broadly stated statutory

authority to adopt rules regarding nearly every aspect of the implementation of Initiative 502,

{| including the forms to be used, the terms and conditions to be contained in licenses, and the .

qualifications for receiving a license. RCW 69.50.342(8).
Because the Board determined that 334 retail licenses were appropriate to be granted
throughout the state, and received over 2,100 applications for those iicensés, both a prescreen

process and a lottery process were adopted to evaluate and rank the qualified applicants for

further processing for a retail license. The Board conducted a lottery process during the week

of April 21, 2014, to determine the ranked order of license applications in each jurisdiction in

which the number of applications received exceeded the number of licenses that were planned
to be granted. That ranking established the order in which the applications for ‘each
jurisdiction, including Beilevue, will be processed to determine whether the applicants are
qualified to hold a retail maﬂjuar}a license. The lottery process did not grant licenses, but-
simply raniced the érder in which further processing to deténnine qualification forrliceﬁ.sure _

would be done. Hearing Exhibit J, U. The lotte@ process granted no other légal right other

RESPONSE IN OPPOSITION TO ' 2 ATTORNEY GENERAL OF WASHINGTON '
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than to have a license application processed further to determine whether the ap]ﬁlicant was
qualified for licensure. Contrary to the argument by the Applicant, the prescreen reviéw did
not result in a final determination that the screened applicants were qualified for licensure or
even that the applicants’ qualifications in those areas -examined during the prescreen was
finally decided upon. To the contrary, as sta_ff testified at hearing, the prescreen was only a
preliminary review, and all qualifications for liéensure, including those looked at during the
prescreen, were reexamined and reinvestigated after the lottery as applicants were processed to
determine qualifications for licensure. As staff testified, there was 'ﬁ brief period between the

end of the prescreen submission period and ‘the lottery process. While staff attempted to be

{ thorough in their review of the prescreen submissions, there were a number of applications that

were erroneously put into the lottery which were denied once a fuller investigation uncovered

the disqualifications.
License applicants were notified beginning in February, 2014, that they were-required

to submit several specific kinds of information for pre-screening prior. to the lottery process

| being done. The required information to be submitted included a declaration of what business

location the applicant propdsed to use for the business to be licensed and documentation that
the épplicént had a right to use that business location. Hearing Exhibit 3, page 1. Testimony at
the heéring confirmed that tﬁe location of the proi:aosed licensed business was critical to nearly
all aspects of the application investigation process. The licen_se is issued to the Applicant fora
specific ldcatio'n, the local authority where the business is located is required to be notified and
given 20 days to object, the proximity to statutorily prohibited entities must be verified, and
many . aspects of the rest of the iﬁvestigation, including the financial inyestigation, are
dependent upon the proposed business location. Testimony further confirmed that the
Licensing stafP's cxpeficnce with producer/proces ser applicants who were processed before the
retail applicants showed many of those applicants were not ready to proceed with the

investigation, causing substantial delays in processing them for licensure. Staff also testified

RESPONSE IN OPPOSITION TO 3 ATToRNﬁX; GENERAL OF WASHINGTON
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that other retail applic?;nts demanded that some kind of check or prescreen be done of retail
ajgplicénts because of the large numbers of applicants falsely claiming a business location with

which they had no connection or being otherwise unable to proceed toward licensure. Other

|| applicants did not want to compete with unqlialiﬁed applicants who were perceived to be

“gaming the system” to participate in the lottery but who had not done the work or expended

t the resources necessary to be ready to proceed to be licensed.

As a result, the staff created a prescreen process that required retail applicants to

produce several specific pieces of information to demonstrate that they were “ready to go,” that

is, that they were ready 1o participate in the application investigation process and demonstrate

qualification for licensure. The applicents were notified that the fajlure to supply these specific

things to the Board would result in elimination from the retail Iottery process and the closing of

their applications. Exhibit 3, page 1. The consequence of failing to supply the required

documents by the date spéciﬁed was exclusion from the lottery of retail marijuana license

'applicants' and/or license denial. Mr. Joshua Stephens, who signed the Retail Pre-screen

Information form and submitted the pre-screen information for the Applicant, signed the form

over a declaration that he understood the consequences of failing to supply the requested

information to the Board within the timeline stated. Exhibit 3, page 1. Plaintiff was included

in the retail lottery of apphcants for Bellevue and it was ranked fourth.
The document the Applicant filed w1th the Board to demonstrate it had the 1egal right
to do business in the location specified in its application was signed by Mr. Hans C. Truesdell,

who stated that he intended to purchase the Main Street Buildilig, the location listed in

Plaintiff’s marijnana Iiceﬁse application. Exhibit 3, page 12. Mr. Truesdell further stated that

when he purchased the building, he would lease to High Society, Inc. Upon further
processing of Applicant’s applicaf_ion, Board staff learned that the owner of the Main Street
Building is the Alicn Bﬁuilt:lin.@,g,r Partnership. Mr. Ali Biria, a partner and manager of that

entity, provided a declaration stating that neither he nor the partnership has listed the property
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for sale in the past twelve months. Mr. Biria also declared that he has not entered into any
agreement or execuled any letter of intent to lease or sell the Main Street Building or any

portion of it to Hans C. Truesdell or High Society, Inc. Exhibit 3, page 9. Mr. Biria goes on

to confirm that he had entered into a lease agreement with different marijuana retail .

applicants. Jd. High Society, Inc., did not have the legal authority to do business at the

location specified in its application, and failed to demonstrate that authority during the

|| prescreen, which disqualifies it from licensure. Further, Seth Simpson and David Ahl, who

are the applicants in a different, unrelated application for a retail marijuana license in
Bellevue, Washington, specified the Main Street Building as their proposed location, and filed
a signcd lease for that location with fheir application to the Board. Exhibits 5 and 6.

IIl. ARGUMENT

A. The High Society Application Was Properly Denied For Failure To Comply
With The Prescreen Submission Process

_ The Licensing Division’s grounds for denying the apphcat:on is that the Apphcant did
not submlt the required proof of a legal right to use the business location listed in the
application. The prescreen application that the Applicant filled out stated on the face of its
first page that the fatlure to submit the required information by the deadline set would result in
ex;lusioﬁ from the lotterSI and the withdrawal of the applicatibn. Sec Exhibit 3, Page 1. B)IJ
statute, the Board is authorized to investigate all license applications, to inquire into all
matters ‘it believes necessary, and to require the submission of information necessary to the
license investigation. RCW 69.50.331:(1). ‘rBy regulation, the Board makes the submission of

information it requests during a license investigation to be mandatory, and the consequences

of failing to submit such information as requested is the denial of ‘the application.

WAC 314-55-020(12); WAC 314-55-050(2). The location where an Applicant proposes to do
business under the license it is applying for is critical to the license investigation because the

license is issued for a specific location, because the proximity of a number of public entities is
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critical to Whethef the license can be issued, and because the Licensing staff is legally .
mandated to give motice to the local jurisdiction based upon the proposed location to be
licensed. RCW 69.50.331; WAC 314-55-020(1); WAC 314-55-050(10).

| Licensing staff developed the prescreen process for retail marijuana épplicants due to
the large number of appliﬁaﬁons received for the 334 licenses available to grant; due to the
experience they ﬁad with. prodﬁcer applicants not being ready to proceed with the

investigation process, and due to input received from retail applicants critical of being forced

to compete in the lottery with applicants who had not put forth any effort to be viable or to

prepare to proceed to licensure. Due to all of these concerns, staff created a prescreen process
to require retail applicants to submit information showing they were ready fo proceed with the
iicen_siﬁg investigation should they be successful in the lottery. |

o Among the pieces of information required to be submitted in the prescreen was the
address where the licensed busipess would be located and proof that the applicant possessed
the legal right to operate a business at that location. Because of concerns that property owners
had expressed over their rights to have an opportunity to lease or sell to applicants successful
in the lottery, staff did not require a completed sales agreement or a fully executed lease.
Several exampies of the kind of document that would be acccptaﬁle were given, améng them,

a signed letter of intent to lease signed by the property owner or someone legally authorized to -

act for the owner. Staff agreed that property owners could provide such letters for more than

one applicant, again because of property owners’ concerns that they not be penalized by the |
lottery process but ﬂl_at they have the maximum opportunity to sell or lease to successful
lottcfy applicants. | |

~ The proof that the applicant had the right or the firm expectation of obtaining the right
to operafe at the location identified in the prescreen submission was important becanse there
were relatively few qualifying locations, because the location is critical to so many aspects of

the licensing investigation process, and because of numerous allegations by applicants and
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others that some applicants had éimpiy applied at a location rthey had no connection with.
Licensing staff testified that their experience with processing the producer applicants was that
the failure to have a viable location caused_ long delays in being. able to process the
applications. Staff also testified that when applicants changed their location, the staff work
done on the original location was wasted and had to be completely re-done. Staff testified that
requiring proof that thé location submitted was viable in the sense that the applicant couild
reasonably expect to do business there if successful in the_lotterjlr was critically important to
being able to jaroceed expeditiously to process and grant retail licenses.

The prescreen submissions were mandatory, and a 30-day period of submission was
also mandatory. Applicants were warned more than once that failure to comply with the
submissions requirements within the set deadline would result in withdrawal or dénial of their
application.

Mr. Stephens submitted a letter signed by Hans Truesdell stating that he intended to
purchase the property listed in High Society’s application, and that when he purchased it he
would lease to High Society. Exhibit 3, page 12. However, Mr. Truesdell did not own the
pfoj;)erty, and had no expectation of owning or .purchasiﬁg the property.' He had not even
spoken with Ali Biria, who did own the property. Mr. Stephens did speak with Mr. Biria, who
said he would entertain offers.. That is not sufficient for a letter of intent to lease, and Mr.
Stephens made no attempt to obtain such a letter from Mr. Biria. He chose to designate as his
proposed business location an address he had no connection with and no reasonable
expéctation of being able to do business on, His épplicaﬁon was properly denied.

High Society’s argument on page 5 of the petition ﬂ'lat the letter of intent did not
establish a true legal right to the property does not change the importance of either the
location or the showing of a reasonable expectation of beihg able to operate af the location
identified. Those five Bellevue applibants who had letters of intent for the same location had

all done what Mr. Stephens did not do. They went out and negotiated with a property owner
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of a qualifying location for documentation that they could reasonably expect to do business at

that location. He could have done that fo (_:ompiy with the preécreen requirements, and he

chose not to do so. While it may be true that not all those who had letters of intent for a
looz_a,tion could actually do business .there,. it is also true that not all applicants were goiﬁg to be

successful in the lottery. In the example given, the five Bellevue applicants with letters for

one location would all receive different rankings. Once the location had been secured by a
successful lottery applicant, the others would be permitted to seek another location. Mr.

Stephens could have had this opportunity had he gubmitted a letter of intent for the location he
chose to designate in his" prescreen submission. It was his choice instead to designate a'
lécatidn he knew he had no connection to. Mr. Stephens’ decision in no way invalidates the

prescreen process. | | | - |

Agaii}, Mr. Stephens may be correct in his argument on page 5 of his petition that -
when an applicant proceeds to the full license in\}csﬁgation, he will be required to prodﬁce a
fully executed Jease agfeemént. That requirement does not negate or invalidate the -
requirement to submit a preliminary showing of negotiations or tentative agreement with the
property owner during the prescreen. That requirement eliminated the opporulﬁity to try to
apply with a location with which the applicant had no connection or which he had no
expectatiqn of being able to use, The fact tﬁat a fully executed lease would be required later
in the process makes no difference. -

It is true that staff who iﬁitially. reviewed Mr. Stephens’ prescreen Subrhissions
incorrectly believed he had complied and submitted ﬁ qualifying letter of intent. Upon quick
glance, the document Mr. Stephens submitted appears to bear the signature of someone other
than himself, and staff likely éoncluded without reading the document closely that it qualified.
The result of that mistake is that Mr. Stephens” application was incorrectly iﬁcluded in the
retail lottery. That mistake did not require staff to disregard the problems with the letter of

intent once they realized it did not contain the signature of the property owner. Once staff
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read carefully what the letter said, which was merely that Mr. Stephens’ cousin Mr. Trﬁésdeﬂ

intended to try to purchase the property at some time in the future; they realized that the letter -

did not qualify.

Mr. Stephens states that it was a complaint from a rival applicant which focused staff’s
attention back onto his letter. of intent. Again, there is no significance to Mr. Stephens’
argument. It makes no difference that the rival applicant raised the issrile. The point is that

Mr. Stephens had no connection to the location he claimed in his prescreen submission. Once

staff checked on it and discovered not only that the .property_ owner denied having made any

agreement with Mr. Stepheﬁs but that the rival applicants already possessed a valid, executed

lease for that location, the source of the complaint made no difference whatsoever,

Mr. Stephens argues on page 6 of his petition that staff do not use the letter of intent to
do the notifications of local authorities. This is a reference to one of the tasks staff testified to
that is dependent upon the correct }océﬁon of the proposed licensed business. Staff are legally
required to ﬁotify the local authorities of the jurisdiction in which the proposed licensed
business will be located. Those auothorities hgve 30 days to file objections or to approve of the
app]jcatior}, and that period may be extended by staff for good cause. Staff testified that if this
notification were done on one location and then had to be re-done because the applicant
changed to a different location, considerable time and effort would be vyésted and would need
to be re-done. It i:fs immaterial whether the notification is done from the letter of infent. The
point is that the Jocation Mr. Stephens identified in his prescreen information form was not a

location where he could do business. So, the notification of Bellevue authorities using that

location would be wasted effort because he could never have expected to actually operate

there. He was not ready to proceed with the necessary steps in the licensing process,

including notifying local authorities because he did not have a qualifying location where he

could expect to do business at the time he submitted his prescreen documents.
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Mr. Stephens was treated exactly the saime way as all other retail applicants, and all of -

the staff who testified made that clear. There was nothing about the processing or

requirements asked of Mr. Stéphens that was any different for any other retail applicant. It is

true that the processing of producer applicants was somewhat different in some ways, as Ms.

Smith, and other staff testified. There was no lottery process for them, and the limitations

upon the liccnsés to grant were much different for them. However, there were limitations -

upon their ability to move as well, and they were given time limits within which to produce
valid locations. The prescreen submission deadline was a point beyond which retail
applicants could not change their proposed location if they bad not complied with the

prescreen. submission requirements. Théy had months, though, between the filing of their

initial applications in November or'December, 2013, and the prescreen deadline at the end of

March, 2014, within which they also could and did freely change their proposed locations.

M. Stepﬁans argues on pages 7 and 8 of his petition that Licensing denied his
application without affording him en initial interview with a licensing nvestigator. Iﬁ the first
place, once staif determined that Mr. Stephens had failed to meet the prescreen submission
reqﬁirements, denial Was going to occur regardless of whether an investigator inferviewed him
or not. The interview would have consisted of the same questions that wete asked of Mr.

Stephens about the letter of intent he submitted. The fact that these questions were posed by

telephone and not in an “initial interview,” makes no difference whatever.

Contrary to Mr. Stephens’ contention, all retail applicants were; notified of the
prescreen fequirements and of the conseqﬁence of failing to comply by submitting the
required documents by the prescreen deadline. Furthérmore, all applicants were notified that
fhe licensing inlvestigation process-would also review the submissioﬁs and requirements of the
préscreen and that their entry into-the lottery was neither a guarantee of licensure or a final
decision of any other kind. All participation in the lottery granted fo the applicants was the

opportunity to be ranked for further processing. That- further processing included a more
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detailed review of all of the information submitted in the prescreen in addition to requirements
to submit adaitional information and documentation.

M. Stephens refers to thg: LCB’s “ordinary license investigation process” on page 7 of
his petition. In the fllrst place, for marijuana applicants, there is no “ordinary license
investigation process” because all of these procedures were being created for the first ever
appiication process for marijuana applicénts. All retail applicénts were required to go through
the prescreen as. Mr. Stephens did. All retail applicants were required to submit the same
documents and the same information with the same consequences for failure to do so. Mr.
Stephens experienced the ordinary licensing process for retail marijuana applicants, and he ;

was treated no differently than any other retail applicant. Mr. Stephens is flat wrong when he

.argues on page 8 that other retail applicants in his situation were allowed to freely move their

location. The record is simply unequivocal and it is completely undisputed that no other retail
applicant who failed té submit in the prescreen a quﬂi@ing proof of a right t:o use the property
designated as thé proposed location of the lcensed business was permitted to change their
location. All retail applicants were required to submit by the prescreen deadline both their
proposed business location and proof that they had a reasonable expectation of being ab'le_to
use that location. Mr. Stephens tries to argue that by the pr0pérty owner saying he would be
open to offers is sufficient demonstration of an expectation of being able to use that location.
He conveniently fails to mention the proof at the hearing that this same property owner had
concluded a fully executed lease for that location Wlth another marijuana rctai] applicant. It
was é.lSO undisputed that neif.her Mr. Stephens nor anyone else on his behalf had ever spoken.
with the property owner of tile location he listed to attempt to lease Qf purchase that property
or to attem_pf to obtain a letter of intent to lease. Mr. Stephens alleges that Mr. Houlihan
testified that he was going to permit him to move. That is correct only és to the time perio.d '

before Mr. Houlihan became aware that Mr. Stephens had not submitted a qualifying letter of

H
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intent for his listed location. Mr, Houlihan testified clearly that no retail applicant having

failed to submit a qualifying letter of intent was ever allowed to move to a different location,

B. Judge Schuh Correctly Ruled That The Prescreen Requirements Were
Within The Board’s Existing Regulations

Mr. Stephens argues on pages 9 and 10 that the Board should have adopted specific

regulations for the prescreen process required of retail marijuana applicants. Judge Schuh

correctly ruled that the Board’s existing regulations provide sﬁfﬁcient legal authority for
requiring license applicants to supply information necessary for licensure within a set
deadline.

Mz, Stephens is incorrect when he alleges on page 11 of his petition that Enforcement

did not eontest that the presereen process was implemented without complying with proper

rulemaklng procedure. Mr. Stephens makes frequent reference to Enforcement in his petition |

incorrectly as it was the Board’s Licensing and Regulatory Division that received and
preeessed the license applications, end eot Enforcement. More importantly, though,
Licensing consistently and strorigly argued that the Board’s existing regulations were
completely adequate to support the prescreen process it implemented. As Mr. Rathbun
testified at the hearing, the only thing dlfferent about the prescreen process was that it

required applicants to produce the identified information sooner in the process than it would

otherwise have been requested. Both by statute and by regulation the Board and its Licensing -

Division are authorized to demand of applicants that they produce information and docurnents
within a specified timeline with withdrawal or denial of the application as the consequence of
failing to eomply RCW 69.50.331(1); WAC 314-55- 020(12) and WAC 314-55-050(2).

As Mr. Stephens concedes on page 12 of his petition, those provisions authonze the
Board: to require information and documentation of applicants W:lth withdrawal or demal as
the consequence of failing or refusing to comply. He is incorrect when he tries to distinguish

the information he was asked to supply from what those provisions authorize. The location of
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the proposed business is not a new or unsupported requirement. As Judge Schuh noted, both
by statute and by staff’ testiinony, we established that the proposed business location is key to
the license investigalion process. RCW 69.50.33 provides. that each license is required to be
issued to a specific location. The required notification of the local authorities hds been
discussed above. The need to assure that the location qualified under RCW 69.5_ 0.331(8) also
requir_os the location of the proposed business. This is not a new or an urljustiﬁed requirement
of license applicants, and it 1s fully covered by existing statutory and regulatory aulhonty
IV. CONCLUSION

It was Mr. Stephens’ own decision to designate as the proposed location of his retail
licensed marijuana business a location with Wllicl'i he had no contact whatsoever. The
consequences of that decision are his alone. He coﬁld have obtained a letter of intent for a

qualifying location in compliance with the prescreen submission requirements, as he freely

: adrmtted at hearing. His choice not to do so but to designate a location that he had no

connection with was the denial of hlS license. That denial is fully supported by the record in
this case, and Judge Schub’s order correctly construes the Board’s statutory and regulatory
authority to fully support the process and tl1el deciéion made in this case. The petition for
review should be denied, and the Initial Order should be affirmed as the Board’s Final Order.

DATED this Btg\my of April, 2015
ROBERT W. FERGUSON

Aftorney General .
KIM O NEAL, WSBA #12939 %
Senior Counsel

Attorneys for Washington State Liguor Control
. Board Licensing & Regulation Division
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