BEFORE THE WASHINGTON STATE LIQUOR CONTROL BOARD

IN THE MATTER OF: LCB NO. 24,218

OAH NO. 2014-LCB-0014
CLUB LEVEL, INC
d/b/a CLUB LEVEL
FINAL ORDER OF THE BOARD
240 N WENATCHEE AVE
WENATCHEE, WA 98801

(FORMERLY LOCATED AT
27 8 CHELAN AVE STE B
WENATCHEE, WA 98801)

LICENSEE
LICENSE NO. 408025
(FORMER LICENSE NO. 407827)
AVN NO. 4G2238A

The above-captioned matter coming on regularly before the Board, and it appearing that:

1. The Liquor Control Board issued a complaint dated March 13, 2013, alleging that on August
25, 2013 the above-named Licensee, or employee(s) thereof, maintained lighting in the
license premises insufficient to permit identification to be checked or to permit verification
that liquor laws were being obeved and refused to increase the level of lighting when
requested to do so by Liquor Board Enforcement officers in the violation of WAC
314.11.055.

2. The Licensee made a timely request for a hearing.

3. An administrative hearing was held on December 18, 2013 before Administrative Law
Judge Mark H. Kim with the Office of Administrative Hearings.

4. At the hearing, the Education and Enforcement Division of the Board was represented by
Asgistant Attorney General Kim O’Neal. The Licensee, Club Level, Inc. d/b/a Club Level

was represented by Rodney R. Moody, Attorney at Law,
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5. On May 20, 2014 Administrative Law Judge Mark H. Kim entered his Findings of Fact,
Conclusions of Law and Initial Order in this matter which affirmed the Complaint,
6. No petitions for review were filed by the parties.
7. The entire record in this proceeding was presented to the Board for final decision, and the
Board having fully consideted said record and being fully advised in the premises;
NOW, THEREFORE, IT IS HEREBY ORDERED that the Administrative Law Judge’s Findings
of Fact, Conclusions of Law and Initial Order are, AFFIRMED and adopted as the Findings of Fact,
Conclusions of Law and Final Order of the Board.
IT IS HEREBY ORDERED that in consideration of the fact that the Licensee has closed the
business and is no longer operating the licensed premises, no penalty will be scheduled or collected

in connection with this case.

DATED at Olympia, Washington this /7 day l ”y

WASHINGTON STATE LIQUOR CONTROL BOARD

_ %ﬂﬁ’ o
[Cecrisan  [Guperay

Reconsideration. Pursuant to RCW 34.05.470, you have ten (10) days from the mailing of

this Order fo file a petition for reconsideration stating the specific grounds on which relief is
requested. A petition for reconsideration, together with any argument in support thereof, should be

filed by mailing or delivering it directly to the Washington State Liquor Control Board, Atin;
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Kevin McCarroll, 3000 Pacific Avenue Southeast, PO Box 43076, Olympia, WA 98504-3076,
with a copy to all other parties of record and their representatives. Filing means actual receipt of the
document at the Board's office. RCW 34,05.010(6). A copy shall also be sent to Mary M.
Tennyson, Senior Assistant Attorney General, 1125 Washington St. SE, P.O. Box 40110, Olympia,
WA 98504-0110. A timely petition for reconsideration is deemed to be denied if, within twenty
(20) days from the date the petition is filed, the agency does not (a) dispose of the petition or (b)
serve the parties with a written notice specifying the date by which it will act on the petition. An
order denying reconsideration is not subject to judicial review. RCW 34.05.470(5). The filing of a
petition for reconsideration is not a prerequisite for filing a petition for judicial review.

Stay of Effectiveness. The filing of a petition for reconsideration does not stay the

effectiveness of this Order. The Board has determined not to consider a petition to stay the
effectiveness of this Order. Any such request should be made in connection with a petition for
judicial review under chapter 34.05 RCW and RCW 34.05.550.

Judicial Review. Proceedings for judicial review may be instituted by filing a petition in

superior court according to the procedures specified in chapter 34.05 RCW, Part V, Judicial Review
and Civil Enforcement. The petition for judicial review of this Order shall be filed with the
appropriate court and served on the Board, the Office of the Attorney General, and all parties within
thirty days after service of the final order, as provided in RCW 34.05.542.

Service. This Order was served on you the day it was deposited in the United States mail.

RCW 34.05.010(19).
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Washington State
Liquor Control Board

September 10, 2014

Rodney Moody,

Attorney for Licensee

Law Offices of Rodney R. Moody
2820 Oakes Ave, Ste D

Everett, WA 98201-3667

Ryan Fila, President

Club Level, Inc.

d/b/a Club Level

1346 Oak St

Wenatchee, WA 98801-4213

Kim O’Neal, AAG

GCE Division, Office of Attorney General
1125 Washington Street SE

PO Box 40100

Olympia, WA 98504-0100

RE: FINAL ORDER OF THE BOARD

LICENSEE: Club Level, Inc.

TRADE NAME: Club Level

LOCATION: 240 N Wenatchee Ave, Wenatchee, WA 98801
LICENSE NO. 408025 (formerly 407827)

AVN NO. 4G22384

LCB HEARING NO. 24,218

OAH NO. 2014-LCB-0014

UBI: 603-071-324-001-0002

Dear Parties:

Please find the enclosed Final Order of the Board and Declaration of Service by Mail in the
above-referenced matter.

If you have any questions, please contact me at (360} 664—1602.
Sincerely, /Q‘C

K vm Mc arroll

Adjudicative Proceedings Coordinator

Enclosures (2)
ce:  Spokane and Wenatchee Enforcement and Education Division, WSLCB

PO Box 43076, 3000 Pacific Ave. SE, Olympia WA 98504-3076, (360) 664-1602 www.liq.wa.gov




WASHINGTON STATE LIQUOR CONTROL BOARD

IN THE MATTER OF:

CLUB LEVEL, INC
d/b/a CLUB LEVEL

240 N WENATCHEE AVE
WENATCHEE, WA 98801

(FORMERLY LOCATED AT
27 S CHELAN AVE STE B
WENATCHEE, WA 98801)

LICENSEE
LICENSE NO. 408025
(FORMER LICENSE NO. 407827)
AVN NO. 4G2238A

LCB NO. 24,218
OAH NO. 2014-LCB-0014

FINAL ORDER OF THE BOARD

I certify that I caused a copy of the FINAL ORDER OF THE BOARD in the above-

referenced matter to be served on all parties or their counsel of record by US Mail Postage

Prepaid via Consolidated Mail Service for applicants and licensees, by campus mail for state

offices, on the date below to:

RODNEY MOODY,

ATTORNEY FOR LICENSEE

LAW OFFICES OF RODNEY R. MOODY
2820 OAKES AVE, STED

EVERETT, WA 98201-3667

OFFICE OF THE ATTORNEY GENERALI,
MAIL STOP 40100, GCE DIVISION

KIM O’NEAL,

ASSISTANT ATTORNEY GENERAL

RYAN FILA, PRESIDENT
CLUB LEVEL, INC.

d/b/a CLUB LEVEL

1346 OAK ST

WENATCHEE, WA 98801-4213

E
e -

DATED this (0‘ L day of

~

o~ 2014 at Olympia, Washington.

N ],
Kevar{ McCar’n&ll, Adjudicative Proceedings Coordinator
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Diflee of Adnnisirative Hearings
Spokane

BEFORE THE STATE OF WASHINGTON OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE WASHINGTON STATE LIQUOR CONTROL BOARD

In The Matter Of: OAH Docket No.: 2013-LCB-0014
Agency No.: 24,218
CLUB LEVEL, INC. dba CLUB LEVEL

Licensee/Appellant. FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND INITIAL ORDER

RECITALS
A hearing in the above-entitled matter was conducted on December 18, 2013, at
Wenatchee, Washington, before Mark H. Kim, Administrative Law Judge with the
Washington State Office of Administrative Hearings. The Licensee, Club Level, Inc. dba
Club Level, was represented by Rodney R. Moody, Attorney at Law. The Washington
State Liquor Control Board (Board or LCB), Education and Enforcement Division, was
represented by Kim O’Neal, Senior Counsel, with the Office of the Attorney General.
The Board’s Exhibits 1 and 2, and the Licensee’s Exhibits, A and B, were admitted into
evidence. Exhibit B, video evidence, was submitted at the hearing and a copy was
received by the Office of Administrative Hearings on January 8, 2014.
Officer Seth Buhler, Wenatchee Police Department, Corporal Phillip Thompson,

Wenatchee Police Department, and Sergeant Tom Stensatter, Liquor Enforcement
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Officer with the LCB, were called by the Board and offered testimony. Lieutenant Kevin
Starkey, Supervisor of the LCB Wenatchee Office, and Ryan Fila, Licensee and owner
of Club Level, were called by the Licensee and offered testimony. The hearing record
was kept open for the parties to submit closing arguments and proposed findings of fact
and conclusions of law. The hearing record closed on March 7, 2014.
ISSUE
Did the Licensee violated WAC 314-11-055 by failing to maintain sufficient lighting on all
portions of its premises where alcohol is served or consumed so that identification may
be checked and patrons may be observed for enforcement of liquor laws and rules.
ORDER SUMMARY
The Licensee violated WAC 314-11-055. The Liquor Control Board's Complaint No.
24,218 and its associated Administrative Violation Notice 4G2238A are affirmed.
Accordingly, the Liquor Control Board may impose a monetary penalty of $100.00, as
requested.
BASED ON THE EVIDENCE IN THIS MATTER, THE UNDERSIGNED MAKES THE
FOLLOWING FINDINGS OF FACT, CONCLUSIONS OF LAW, AND INITIAL ORDER:
FINDINGS OF FACT
1. The Licensee in this matter is Club Level, Inc. dba Club Level (hereinafter
referred {o as “Club Level” or “Licensee”), a night club establishment located in
Wenatchee, Washington. |
2. Club Level was operating under license no. 407827 issued by the Washington
State Liquor Control Board (the “Board” or “LCB”}, authorized to serve alcohol on its

premises.
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3. Ryan Fila is the owner of Club Level.

4, Club Level, as of May 2013, is no longer in business.
5. Sergeant Tom Stensatter is an Enforcement Officer with the LCB.
6. During the relevant time period, Club Level was one of the establishments within

Sergeant Stensatter's responsibility.

7. On August 25, 2012 at approximately at 12:45 a.m., Sergeant Stensatter
conducted a premises check at Club Level, located at 240 N. Wenatchee Avenue.
The week prior, Club Level relocated and reopened at this new location operating

under a temporary permit.

8. At the time of the premises check, Club Level was busy and crowded with
patrons.
9. While conducting the premises check, Sergeant Stensatter requested

identifications and Mandatory Alcohol Server Training (‘MAST”) permits of the Club
Level employees.

10.  Upon recognizing Sergeant Stensatter's presence, at least one employee began
videotaping his actions.

11.  Sergeant Stensatter noticed that the lighting in the premises was inadequate to
check identification or to observe patrons. He checked the employees' documents
behind the bar where there was adequate lighting.

12. While inside Club Level, on several occasions, Sergeant Stensatter requested
Mr. Fila and another employee to turn up the lighting. He notified Mr. Fila that the
lighting was inadequate for checking of identifications of patrons.

13.  Sergenat Stensatter did not employ a light intensity measuring device during the
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premises check.

14, Mr. Fila nor his employees turned up the lighting in the club.

15. At about the same time of Sergeant Stesatter's premises check, Officer Seth
Buhler and Corporal Phillip Thompson, of the Wenatchee Police Department, was
present at Club Level conducting routine bar checks. They both noticed the low lighting
in the premises.

16.  There were different types of lighting in the club. Some were pointed to the
ceiling while others were pointed to a dance floor. Some were colored lighting.

17. Mr. Fila asserts that he did not have the capability to incrementally increase or
decrease the lighting in his establishment. He asserts that he provided this information
to Sergeant Stensatter on the night of the premises check. He also asserts that he
remedied this problem sometime after the premises check by installing more lights and
dimmer switches.

18.  After the premises check and on August 25, 2012, Sergeant Stensatter issued
the Administrative Violation Notice (AVN) No. 4G2238A to Club Level for violation of
Washington Administrative Code 314-11-055, inadequate lighting. The Licensee
received the AVN on Augusut 31, 2012.

19.  Atleast within two years from the date of the AVN, the Licensee has not received
a similar AVN related to inadequate lighting.

20.  On or about September 20, 2012, Mr. Fila filed a request for an administrative
hearing contesting the AVN.

21. On March 13, 2013, the LCB issued its Complaint No. 24,218 to the Licensee

alleging that the Licensee insufficient lighting in the licensed premises to permit
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identification to be check or to permit verification that liquor laws and rules were being
followed.
22.  This Tribunal has viewed Exhibit B.
23. Basedon testimony of the witnesses and review of the video recording, the
undersigned does not find Mr. Fila's testimony credible about the incapability of
adjustment of the ligrhts as well as his notification of such fact to Sergeant Stensatter.
_Additionally, on the same basis the undersigned finds Sergeant Stensatter's testimony
as credible.

CONCLUSIONS OF LAW
1. The undersigned Tribunal has jurisdiction in this matter pursuant to Revised
Code of Washington (RCW) 34.05 and Washington Administrative Codes (WAC) 314-
42.051 and 314-42-095(1). |
2. The administration of RCW Title 66 “is vested in the Liquor Control Board.” RCW
66.08.020. Specifically, the Liquor Control Board is charged with the task of adopting
rules to carry out the provisions of RCW Title 66. RCW 66.08.0501. To help ensure
compliance with RCW Title 66, “all county and municipal peace officers are hereby
charged with the duty of investigating and prosecuting all violations of this title, and the
penal laws of this state relating to the manufacture, importation, transportation,
possession, distribution and sale of liquor . . . .” RCW 66.44.010(1). Additionally, the
Liquor Control Board may employ Enforcement Officers, who have the power to enforce
the penal provisions of Title 66. RCW 66.44.010(4). Finally, the Board has the authority
to suspend or revoke a license. RCW 66.24.010(3)(a).

3. Licensees are responsible for operating the licensed premises in compliance with
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all liquor laws and rules contained within Title 66 RCW and Title 314 WAC. WAC 314-
11-015(1)(a). Licensees are responsible for the conduct of its employees and patrons
at all times they are on the licensed premises. WAC 314-11-015(3). Any violations
committed by the Licensee’s employees will be considered as having been permitted or
committed by the Licensee. WAC 314-11-015(1){(a).
4, WAC 314-11-055 provides:

What are the lighting requirements for a licensed premises?

On all portions of the premises where alcohol is served or consumed,

licensees must maintain sufficient lighting so that identification may be

checked and patrons may be observed for the enforcement of liquor laws

and rules.
5. Thus, in order for a violation of WAC 314-11-055 to occur, a determination must
be made that the Licensee and/or its employees failed to maintain lighting sufficient to
check identification and observe patrons on afl portions of the premises. {emphasis
added).
6. The term “sufficient” is not defined in the applicable statutes or regulations.
Where a regulation is clear and unambiguous, words in a regulation are given their plain
and ordinary meaning. Silverstreak, Inc. v. Wash. State Dep’t of Labor and Indus., 159
Wn.2d 868, 881, 154 P.3d 891 (2007).
7. Merriam-Webster defines “sufficient” as “enough to meet the needs of a situation
or a proposed end.”!

78. The determination of suificient lighting as applied in WAC 314-11-055 is clearly

subjective upon the observers as well as the undersigned. Thus, the underéigned must

! http://www.merriam-webster.com/dictionary
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weigh the evidence in this matter and determine whether the lighting at Club Level was
adequate to performed the tasks provided in said regulation.

9. Here, the evidence is clear there were varying levels of lighting brightness in
Club Level's licensed premises. The lighting behind the .bar was bright enough to check
identification and observe compliance with liquor laws. However, other parts of the
licensed premises were dark. WAC 314-11-055 requires all portions of the licensed
premises to meet the lighting requirements. Based on the evidence presented,
including the video recording, the undersigned concludes that some portions of the
licensed premises did not have sufficient lighting for identification and observance
purposes. It is also concluded that the Licensee refused to remedy the inadequate
lighting in its premises at the time of the premises check. Therefore, it is concluded that
Sergeant Stensatter properly issued the AVN.

10.  Alihough in the majority of cases involving an inadequate lighting problem a
“warning is usually issued. There is no statute or regulation requiring the LCB
enforcement officers to issue a warning as oppose to an AVN. Additionally, there is no
exception fof licensees with newly established location of its business.

11.  Furthermore, the Licensee's incapability to adjust the lighting at the time of the
premises check is not an exception to WAC 314-11-055. Said regulation or any other
applicable law or regulation do not provide for a reasonable time to comply with the
liguor laws. The regulation requires plainly that all portions of the premises where
alcohol is served or consumed must be sufficiently lit. Here, it was not.

12.  The Licensee in this matter violated WAC 314-11-055.

13.  The appropriate penalty for violation of WAC 314-11-055 is five day suspension
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or $100.00 monetary penalty. WAC 314-29-025. ‘Here, the LCB requests the monetary
penalty.
14.  Based on the foregoing, the Administrative Violation Notice No. 4G2238A and
the Complaint No. 24,218 should be affirmed. Additionally, the civil monetary penalty of
$100.00 should be imposed.

ORDER
NOW THEREFORE, IT IS ORDERED that:
1. The Liquor Control Board’s Complaint No. 24,218 and Administrative Violation.
Notice No. 4G2238A, issued to the Licensee, Club Level Inc. are hereby affirmed.

2. The imposition of a civil penalty of $100.00 to Club Level is affirmed.

DATED this Z¢) _day of May, 2014, at Spokane Valley, Washington.

-

MARK H. KTM

Administrative Law Judge
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Appeal Rights

Petition for Review:

Either the licensee or permit holder or the assistant attorney general may file a petition
for the review of the initial order with the Liquor Control Board within twenty (20) days
of the date of service of the initial order. RCW 34.05.464. WAC 10-08-211 and WAC
314-42-095.

The petition for review must: (i) Specify the portions of the initial order to which
exception is taken; (ii) Refer to the evidence of record which is relied upon to support
the petition; and (iti} Be filed with the liquor control board within twenty (20) days of the
date of service of the initial order.

A copy of the petition for review must be mailed to all of the other parties and their
representatives at the time the petition is filed. Within ten (10) days after service of the
petition for review, any of the other parties may file a response to that petition with the
Liguor Control Board. WAC 314-42-095(2)(a) and (b). Copies of the reply must be
mailed to all other parties and their representatives at the time the reply is filed.

Address for filing a petition for review with the board:

Washington State Liquor Control Board
Attention: Kevin McCarroll,

3000 Pacific Avenue, PO Box 43076
Olympia, Washington 98504-3076.

Final Order and Additional Appeal Rights: The administrative record, the initial order,
any petitions for review, and any replies filed by the parties will be circulated to the
board members for review. WAC 314-42-095(3).

Following this review, the board will enter a final order. WAC 314-42-095(4). Within ten
days of the service of a final order, any party may file a petition for reconsideration with
the board, stating the specific grounds upon which relief is requested. RCW 34.05.470
and WAC 10-08-215.

The final decision of the board is appealable to the Superior Court under the provisions
of RCW 34.05.510 through 34.05.598 (Washington Administrative Procedure Act).
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Certificate of Service

| certify that true copies of the foregoing document were served from Spokane Valley,

Washington, upon the following as indicated:

Address:

Rodney R. Moody, Attorney
Law office of Rodney R. Moody
2820 Oakes Ave., Ste D.
Everett, WA 98201-3667

DAFirst Class US Mail, postage prepaid

Address:

Kim O’Neal, Senior Counsel
Office of the Attorney General
PO Box 40100

Olympia, WA 98504-0100

IXFirst Class US Mail, postage prepaid

Address:

Kevin McCarroll, APC

Washington State Liguor Control Board
PO Box 43076

Olympia, WA 98504-3076

DAFirst Class US Mail, postage prepaid

Date this ﬂday of Z%{A? , 2014,

Findings of Fact, Conclusions of Law, and Initial Order

OAH Docket No.: 2013-LCB-0014
Page 10 of 10

=

Mark Kim

Office of Administrative Hearings
16201 E. Indiana Ave., Ste. 5600
Spokane Valley, WA 99216

(509) 456-3975 or (800) 366-0955
Fax: (509) 456-3997




