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BEFORE THE WASHINGTON STATE LIQUOR CONTROL BOARD

IN THE MATTER OF: LCB NO. 23, 626
BI'S 11, INC. d/b/a BI'S II CONSOLIDATED WITH
4315 PACIFIC HWY E LCB NO. 23,503

FIFE, WA 98424-2612 _
OAH NO. 2009-LCB-0040
LICENSEE
i ORDER DENYING MOTION TO
LICENSE NO. 088476-18 VACATE DEFAULT ORDER

The Licensee, on September 21, 2010, served the Board with a Motion to Reopen and Vacate the

Decision to Revoke License No. 088476-18, along with supporting documents.

. The Administrative Hearing in this case was set for April 15, 2010 before an Administrative Law

Judge. The Licensee did not appear for the hearing, and does not allege that he called, or
otherwise made any effort to request a continuance of the hearing date, either before the
scheduled date and time, or at any time after the scheduled date and time. The Administrative
Law Judge’s Initial Order, finding the Licensee in default for failure to appear, was dated May 7,
2010, and served on the Licensee by mail. The Licensee did not request the default be vacated
within seven days of the date of service, pursuant to RCW 34.05.440.

The Board’s Final Order affirming the ALJ’s Initial Order of Default was entered on June 9,
2010. The Order was served on the Licensee by mail, and included instructions to allow the
Licensee to Petition for Reconsideration (within 10 days) or to appeal to Superior Court (within

30 days). The Licensee neither requested reconsideration nor appealed the order to Superior
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Court. In fact, the Licensee made no contact with the Board until filing the instant Motion to
Reopen and Vacate Order of Default.

4, The Licensee has not shown good cause for its failure to seck to vacate the Default Order prior to
its request dated September 20, 2010. The Licensee’s declaration that he “forgot” about the
hearing, then went on an out of state trip three weeks later, does not show that he exercised due
diligence in seeking to pursue his right to a hearing. Similarly, Licensee’s maﬁager does not
assert that she was unavailable on the day of the hearing, and her vacation started two full weeks
after the hearing date. Even if the Licensee’s extended trip were found to be a valid excuse for
not attending the hearing and not seeking to vacate the Initial Order of Default, the Licensee’s
Declaration states that his trip lasted from May 7 through June 10, 2010. The Board’s Final
Order was dated June 9, 2010, and served by mail, yet the Licensee apparently took no action to
determine what his rights might be until after receiving a July 15, 2010 notice from the Tribe.

5. The Licensee’s argument about the basis for the disqualifying convictions, and the assertion that
no such conviction would occur today, due to the Cigarette Compact between the Puyallup Tribe
and the State of Washington does not support the argument that the Licensee has a strong
defense to the Board’s action to revoke his license. The fact remains that the Licensee was
convicted of offenses sufficient to total 12 criminal history points (not eight, as the Licensee
asserts in his Declaration) and the convictions have not been overturned or vacated.

6. The Board declines to Reopen the case or to Vacate the Order of Default.

DATED thjsﬂ day of September, 2010.

o o
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Washington State
Liquor Control Board

September 29, 2010

Christopher J. Marston, Attorney for Licensee
PO Box 1657
Tacoma, WA 98401-1657

BI'sII, Inc. Licensee
d/bfa BI's 11

4315 Pacific Hwy E
Fife, WA 984242612

Brian Considine, AAG

GCE Division, Office of Attorney (General
1125 Washington Street SE

PO Box 40100

Olympia, WA 98504-0100

RE: Order Denying Motion to Vacate Default Ovder
LICENSEE: BJ’s I, Inc.

TRADE NAME: BJ’s IT

LOCATION: 4315 Pacific Hwy E, Fife, WA 98424-2612
LICENSE NO. 088476-18

LCB HEARING NO. 23,626 consolidated with 23,503
OAH NO. 2009-LCB-0040

UBI: 601 521 458 001 0001

Dear Parties:

Enclosed please find a Declaration of Service by Mail and a copy of the order in the above referenced
matter.

H you have any questions, please contact me at (360) 664-1602.

Smcerely,
!L/\, / b (l
Kevin McCarroll

Adjudicative Proceedings Coordinator
Enclosures (2)

ce: Beth Lehman, Licensing Supervisor, WSTL.CB
Tacoma Enforcement and Education Division, WSLCB

PO Box 43076, 3000 Pacific Ave. SE, Olympia WA 98504-3076, (360) 664-1602 www.lig.wa.gov
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WASHINGTON STATE LIQUOR CONTROL BOARD

IN THE MATTER OF:
BISTI, INC.
d/b/a BI’S I
4315 PACIFIC HWY E
FIFE, WA 08424-2612

LICENSEE

LICENSE NO. 088476-18

LCB NO. 23,626
CONSOLIDATED WITH
LCB NO. 23,503

OAH NO. 2009-LCB-0040

DECLARATION OF SERVICE BY
MAIL

I certify that I caused a copy of the ORDER DENYING MOTION TO VACATE DEFAULT

ORDER in the above-referenced matter to be served on all parties or their counsel of record by

US Mail Postage Prepaid via Consolidated Mail Service for Licensees; by Campus Mail for the

Office of Attomey General, on the date below to:

CHRISTOPHER J. MARSTON, ATTORNEY
FOR LICENSEE

PO BOX 1657

TACOMA, WA 98401-1657

BRIAN CONSIDINE, ASSISTANT
ATTORNEY GENERAL, GCE DIVISION
OFFICE OF THE ATTORNEY GENERAL
MAIL STOP 40100

BIPS 11, INC. LICENSEE
d/b/aBJ’S 11

4315 PACIFIC HWY E
FIFE, WA 98424-2612

DATED this Z‘i day of 3@4)'[ @Mé% , 2010, at Olympia, Washington.,

Ll ol

Kev n McC‘En%oIl Adjudicative Proceedmgs Coordinator

DECLARATION OF SERVICE BY
MAIL

1

Washington State Liquor Confrol Beard
3000 Pacific Avenue SE
PO Box 43076
Olyrapia, WA 98304-3076
{360) 664-1602




Ronald L. Coleman Sok-Khieng K, Lim* Of Counsel

1y Davies Pearsony gvieser  sovior” i

Peter T. Petrich

ATTORNEYS AT LAW Ciifford G. Morey Michael T, Smith John C. Kouklis
James R. Tomlinson Christopher J. Marston Larry E. Levy

920 Fawcett Avenue / PO Box 1657 Monte Bersante Rebecca M. Larson Claude M. Pearson

Tacoma, WA 98401-1657 Lamont C. Loo* Susan L. Caulkins Anne G. Peck
loseph M. Diaz Michael G. Sanders Dennis G. Seinfeld

253-620-1500 |Fax 253-572-3052 Benjamin R. Sligar Andrew R, Buffington y

{1940-2005)
www.dpearson.com

*ALSO LICENSED IN OREGON

September 20, 2010

Via Legal Messenger

Washington State Liquor Control Board

Attn:  Kevin Carroll

3000 Pacific Avenue Southeast R ECE’V

P.0. Box 43076 ED

Olympia, WA 98504-3076 . SEP » 2120

Quog o
Re:  Inthe Matter of: BJ’sII, Inc. Bo NTP

LCB No. 23,626 ARD ADmINyg !kg?ARD
LCB No. 23,503 On
OAH No. 2009-LCB-0040

Dear Mr. Carroll:
Enclosed please find the following documents:

Motion to Reopen and Vacate Order of Default and Final Order;
Declaration of David Turnipseed;

Declaration of Venita Lam;

Declaration of Herman Dillon, Sr.;

Declaration of Christopher J. Marston; and

Notice of Appearance.

A ol A

If you should have any questions, please do not hesitate to contact me.

WSLOB MS: 43075
SEP 21 2010

cim / s P 000 9036\ \eomespiletier to wa state liquor control board (09-20-10).doe



Letter to Kevin Carroll
Page 2 of 2
September 20, 2010

Thank you.

Sincerely,

Christopher J. Marston

Enclosures
cc: Mary M. Tennyson
Senior Assistant Attorney General
1125 Washington St. SE
P.O. Box 40110
Olympia, WA 98504-0110

Brian Considine

Assistant Attorney General
1125 Washington St. SE
P.O. Box 40100

Olympia, WA 98504-0110

BJ’s 11, Inc.

CIM/S:A 19000 20xxM 19056\ ComespiLetier to WA State Liquor Contral Baard (09-20-10).doc



BEFORE THE WASHINGTON STATE LIQUOR CONTROL BOARD

IN THE MATTER OF

BJ'Sl, INC.
d/b/a BJ'S I
4315 PACIFIC HWY E
FIFE, WA 98424-2612

LCB NO. 23,626
CONSOLIDATED WITH
LCB NO. 23,503

OAH NO. 2009-L.CB-0040
Licensee
MOTION TO REOPEN AND
VACATE THE DECISION TO
REVOKE LICENSE NO.
088476-1S

LICENSE NO. 088476-1S

[Somer St St St St Nt Nt et Vet St ot Nt N v

COMES NOW the Licensee, BJ’s ll, Inc. d/b/a BJ’s II, by and through its
attomeys, Davies Pearson, P.C., and Christopher J. Marston, and the requests the
following:

I RELIEF REQUESTED

A Final Order of the Board was entered on June 9, 2010, in this matter,
permanently revoking the liquor license privileges granted to BJ's lI, Inc. d/bfa BJ’s |l
under License No. 088476-1S. BJ's Il, Inc., respectfully requests that the Liquor Control

Board reopen this matter, vacate the Order of Default and the Final Order, and reinstate

MOTION TO REOPEN AND VACATE THE DAVIES PEARSON, P.C.
DECISION TO REVOKE LICENSE NO. 920&1‘“,1‘85];‘?31%?;3?1657
088476-15 TACOMA, WASHINGTON 98401

TELEPHONE (206) 383-5461
FAX (206) 572-3052

Page 1



BJ's II's liquor license or remand this matter to the Administrative Law Judge for a new

hearing on the merits.
Il PROCEDURAL AND FACTUAL HISTORY

a. History regarding BJ’s ll, Inc. and Its Liquor License:

BJ's I, Inc. (“BJ's"), the Licensee, is a Washington State corporation doing
business on Puyallup Tribal land in Pierce County, Washington. Its sole corporate
officer and owner is David Turnipseed who is also a member of the Puyallup Tribe. BJ's
has been in business since 1986 and was incorporated in 1994. BJ's is commonly
referred to as a smoke shop because it sells a wide variety of tobacco products to the
public, including members and non-members of the Puyallup Tribe. Since July 28,
2006, BJ's has held a liquor license, and it has sold various alcoholic products from its
store.

BJ’s has been in compliance with the liquor laws of the State of Washington and
has complied with its duties as a licensee. According to the Washington State Liquor
Control Board Enforcement and Education Division (“WSLCB"), as of February 19,
2009, when it issued a Compromise Not Reached letter to Mr. Turnipseed, BJ’s did not
have any public safety violations and no conduct violations. In other words, it was an
exemplary licensee compared to many businesses that have a Washington State liquor
license.

Notwithstanding this record, the WSLCB issued to BJ's a Statement of Intent to
Revoke Liquor License (“Statement”). The sole basis for the issuance of the Statement

was because Mr. Turnipseed had received a felony conviction on August 29, 2007.

MOTION TO REOPEN AND VACATE THE DAVIES PEARSON, P.C.
DECISION TO REVOKE LICENSE NO. 920 F‘}Egg?ffigéé;"l 657
088476-1S TACOMA, WASHINGTON 98401

TELEPHONE (206) 383-5461
Page 2 FAX (206) 572-3052



Under RCW 66.24.010(2) and WAC 314-07-040(1), this meant that Mr. Turnipseed had
accumulated 8 criminal history points. Given that the accumulation of 8 criminal history
points can be grounds for denial of a licensee’s liquor license, the WSLCB moved to
revoke BJ's license.

According to the documentation BJ's received from the WSLCB, it received an
Administrative Violation Notice on December 23, 2008, which notified Mr. Turnipseed
that it intended to cancel BJ’s license as a result of the criminal conviction. Mr.
Turnipseed attempted to resolve the matter with the WSLCB, including informing them
of the circumstances surrounding his felony conviction, but the WSLCB refused to
compromise the matter and sought cancellation of the license as the only agreeable
resolution. As a result, Mr. Turnipseed requested an administrative hearing before an
Administrative Law Judge.

An Amended — Administrative Violation Nofice was served on BJ's on August 10,
2009, and a Complaint by the WSLCB was issued on August 25, 2008, to revoke BJ’s
license. A Statement of Intent to Revoke Liquor License was issued on February 11,
2010. A Request for Hearing, Response to Statement of Intent to Revoke was timely
submitted by Mr. Turnipseed to the WSLCB. Mr. Turnipseed also submitted a Witness
and Exhibit List on behalf of BJ’s. A telephonic administrative hearing was scheduled
for April 15, 2010, before Administrative Law Judge Mary Ellen Goodwin.

All along, BJ's and Mr. Turnipseed were actively pursuing administrative
remedies available to BJ’s with respect to the decision by the WSLCB to revoke BJ’s

license. Unfortunately, on April 15, 2010, Mr. Turnipseed was in meetings with his tax

MOTION TO REOPEN AND VACATE THE DAVIES PEARSON, P.C.
DECISION TO REVOKE LICENSE NO. 620 Ff;ggg?fﬁgéégl 657
088476-1S TACOMA, WASHINGTON 98401
Page 3 TELEPHONE (206) 383-5461

FAX (206) 573-3052



advisors and the meetings went longer than expected, and he failed to remember the
administrative hearing was scheduled for the same day and time. Not realizing he had
missed the administrative hearing, he left on an extended trip out-of-state from May 7,
2010, through June 10, 2010. Venita Lam, BJ's manager, was also out of state from
May 1, 2010, through May 21, 2010, in Hawaii. She was also out of the office from
June 7, 2010, through July 6, 2010, because of the sale of seasonal fireworks.

With both Mr. Tumipseed and Ms. Lam out of the office for significant time
periods immediately following the administrative hearing, they did not receive or review
the correspondence from the Office of Administrative Hearings or the WSLLCB. In
addition, until the Puyallup Tribal Council contacted Mr. Turnipseed with a letter dated
July 15, 2010, which was after the time period for moving to appeal or request
reconsideration of the WSLCB’s Final Order, Mr. Turnipseed and Ms. Lam did not
realize the revocation of BJ's license could result in BJ’s violating the Puyallup Tribe's
Liquor Ordinance, and therefore, prohibit him from selling alcohol at BJ's.

Mr. Turnipseed also did not realize the State in its agreement(s) with the
Puyallup Tribe for the issuance of gambling licenses had agreed not to use convictions
for cigarette offenses as grounds for the denial of a gaming license, unless other
extenuating factors existed. And, he did not realize that the Puyallup Tribal Council
would support his position before the WSLCB.

b. History regarding Mr. Turnipseed’s Felony Conviction:

These proceedings arose out of Mr. Turnipseed’s felony conviction for trafficking

in contraband cigarettes, i.e., untaxed cigarettes. However, the circumstances under

MOTION TO REOPEN AND VACATE THE DAVIES PEARSON, P.C.
A

DECISION TO REVOKE LICENSE NO. 050 Ff;ggfﬁgééglm

088476-1S TACOMA, WASHINGTON 98401

Page 4 TELEPHONE (206) 383-5461

FAX (206) 572-3052



which Mr. Turnipseed received the felony conviction were unique. The Puyallup Tribe
(the “Tribe”) and the State of Washington had a longstanding dispute over whether the
State should be allowed to force the Tribe and its members to collect the State’s
cigarette tax on cigarettes sold by members of the Tribe.

As explained in the Declaration of Hermon Dillon, Sr., the Tribe entered into a
Cigarette Tax Agreement with the State of Washington (through its Department of
Licensing) effective April 20, 2005. The negotiation of that Agreement took place off
and on over a period of more than ten years. As the Agreement’s Preamble indicates,
the document’s main purpose was to resolve a longstanding disagreement between the
State and the Tribe over the taxation of cigarettes by the Tribe and members of the
Tribe.

That dispute had gone on for more than thirty years and had resulted in constant
litigation between the State and the Tribe and between the United States and Tribal
members. The Agreement provides that retaii cigarette sales made in compliance with
the terms of the Agreement will not be deemed a violation of state law and that the
State will not assert that such sales violate federal law. The Agreement also provides
the State with, among other things, a previously unavailable way to insure that the
applicable cigarette tax is collected on sales of cigarettes made to non-Indian
customers.

The criminal prosecutions that took place as a result of activities before the
Agreement went into effect are not in danger of being repeated. They resulted from the

Tribal members’ (and the Tribe’s) strongly held belief that it was not properly respectful

MOTION TO REOPEN AND VACATE THE DAVIES PEARSON, P.C.
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Page 5 TELEPHONE (206) 383-5461

FAX (206) 572-3052



of the Tribe's sovereign authority for the State to assert taxing authority over those
businesses. These Tribal members were not and are not people inclined to break the
law. They were individuals standing up for principles they believed strongly in.

Mr. Turnipseed was such an individual. And, the criminal conviction that Mr.
Turnipseed received is not indicative of his ability to comply with the liquor licensing
laws of the State of Washington.

lll. STATEMENT OF ISSUES

Should the WSLCB reopen and vacate the Order of Default and the Final Order
of the Board, and reinstate BJ’s liquor license or, in the alternative, schedule a new
hearing date for BJ's appeal of the WSLCB's Complaint to revoke BJ’s liquor license,
given that there are special circumstances that warrant reopening this matter and
vacating the Order of Default and the Final Order.

IV. EVIDENCE RELIED UPON

BJ's relies on the records in this proceeding and on the Declaration of David
Turnipseed, the Declaration of Venita Lam, the Declaration of Hermon Dillon, Sr, and
the Declaration of Christopher J. Marston.

V. LEGAL ARGUMENT

BJ’s is requesting that the WSLCB reopen this proceeding and vacate the Order
of Default and the Final Order of the Board. In addition, BJ's is requesting that the
WSLCB either reinstate its liquor license or, in the alternative, remand this matter to the

Administrative Law Judge for a new hearing for BJ's appeal to be heard on the merits.

MOTION TO REOPEN AND VACATE THE DAVIES PEARSON, P.C.
DECISION TO REVOKE LICENSE NO. 020 &gggﬁ‘fspﬂﬁg)‘flm
088476-1S TACOMA, WASHINGTON 98401
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A. THIS PROCEEDING SHOULD BE REOPENED AND THE ORDER OF
DEFAULT AND THE FINAL ORDER OF THE BOARD SHOULD BE
VACATED.

Under RCW 66.08.150, “The action, order, or decision of the board as fo any
denial of an application for the reissuance of a permit or license or as to any revocation,
suspension, or modification of any permit or license shall be an adjudicative proceeding
and subject to the applicable provisions of chapter 34.05 RCW.” Pursuant to RCW
34.05, the WSLCB can adopt rules for its administrative hearings, but it has not adopted
any rules addressing whether or not there are any remedies available to a licensee if
they fail to timely move to vacate an order of default. RCW 34.05.440(3) provides that;

Within seven days after service of a default order under subsection (2) of this

section, or such longer period as provided by agency rule, the party against

whom it was entered may file a written motion requesting that the order be

vacated, and stating the grounds relied upon. During the time within which a

party may file a written motion under this subsection, the presiding officer may

adjourn the proceedings or conduct them without the participation of that party,
having due regard for the interests of justice and the orderly and prompt conduct
of the proceedings.

In this case, BJ's did not move to vacate the order of default within the seven (7)
days, and it did not seek to have the WSLCB reconsider its Final Order of the Board
(*Final Order”). However, there are sufficient reasons for why the WSLCB should
reopen this proceeding and vacate the Order of Default and the Final Order.

In making a decision, it would be beneficial for the WSLCB to look at CR 60,
which provides, in pertinent part, that:

On motion and upon such terms as are just, the court
may relieve a party or his legal representative from a final judgment,

order, or proceeding for the following reasons:
(1) Mistakes, inadvertence, surprise, excusable neglect or irregularity

MOTION TO REOPEN AND VACATE THE DAVIES PEARSON, r.C.
DECISION TO REVOKE LICENSE NO. 030 ﬁgggfﬁgg&‘fmﬂ
088476-18 TACOMA, WASHINGTON 98401
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in obtaining a judgment or order;

(3) Newly discovered evidence which by due diligence could not have

been discovered in time to move for a new trial under rule 59(b);

(11) Any other reason justifying relief from the operation of the

judgment. .

The motion shall be made within a reasonable time and for reasons (1),

(2) or (3) not more than 1 year after the judgment, order, or proceeding

was entered or taken.

CR 60(b)(1), (3), and (11). in the Department of Social & Health Services, for example,
it has adopted a specific rule that allows a party to have an order vacated upon a
showing of good cause. See, WAC 388-02-0300(2). While the WSLCB has not
adopted an analogous rule, the WSLCB has the inherent authority to vacate the Order
of Default and the Final Order and reviewing CR 60 to do so is appropriate under the
circumstances.

Under CR 60, "Where a party moving to vacate a default judgment is able fo
demonstrate a strong or virtually conclusive defense to an opponent’s claim, scant time
is spent inquiring into the reasons which occasioned entry of the default provided the
moving party's application is timely and the failure to properly appear in the action in the
first instance was not willful.” Shepard Ambulance, Inc. et al. v. Helsell, Fetterman, et
al., 95 Wn. App. 231, 242, 974 P.2d 1275 (1989). If BJ’s does not have a legitimate
defense to the WSLCRB's charges, there is little point in addressing the reasons BJ’s
failed to appear for the hearing or move to vacate the Order of Default within seven (7)
days or request reconsideration of the Final Order. Therefore, BJ's defenses to the

claims will be addressed first. Then, the three provisions under CR 60 that are

applicable to this case will be discussed.

MOTION TO REOPEN AND VACATE THE DAVIES PEARSON, P.C.
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1. David Turnipseed'’s Felony Conviction should not be used as a
Basis to Revoke BJ’s Liquor License,

The basis for the Final Order was that David Turnipseed, the President of BJ's,

has a felony conviction. Under WAC 314-07040(1), “The board will not normally issue

a liquor license to an applicant who has accumulated eight or more points as indicated
below . ..” (Emphasis Added). This WAC provision then goes on to state that a person
with a felony conviction accumulates 12 points. By its plain language, WAC 314-
07040(1), provides that there may be circumstances that are unusual or abnormal which
would justify the issuance of a liquor license to somebody with a felony conviction.
Ultimately, the WSLCB's purpose in proceeding with canceling or suspending a liquor
license is to protect the public health, safety and morals from imprudent, improper,
and/or unlawful actions of licensees in the exercise of the privilege conferred upon
them. See, Jow Sin Quan, et al. v. Washington State Liquor Controf Board, 69 Wn.2d
373, 382, 418 P.2d 424 (1966).

The main purpose of the WSLCB was not served in this case when the WSLCB
revoked BJ’s license. While Mr. Turnipseed did have a felony conviction that resulted in
him accumulating 12 points, the felony conviction arose out of a genuine dispute
between the Tribe and the State of Washington over the taxation of the sale of
cigarettes. This dispute is described in the declaration of Herman Dillon, Sr. In Mr.
Dillon’s declaration, he also describes how the Tribe and the State of Washington
resolved the dispute by entering into a written Cigarette Tax Agreement (“Agreement”),

and how the Agreement has operated properly since its provisions took effect.

MOTION TO REOPEN AND VACATE THE DAVIES PEARSON, P.C.
A
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The actions Mr. Turnipseed was accused of committing that allegedly violated
the law are not in danger of being repeated. The activities Mr. Turnipseed was accused
of committing took place before the Agreement was entered into, so Mr. Turnipseed did
not have the benefit of the Agreement. It would be a different matter had Mr.
Turnipseed been charged for actions he took after the Agreement was entered into, but
this did not happen. The goal of the WSLCB is to protect the public from licensees that
are unfit to hold the license and properly comply with the laws regarding the sale of
alcohol, which would necessarily endanger the public.

Where Mr. Turnipseed was convicted of a felony that was directly related to a
dispute between two sovereign governments, the felony is not indicative of Mr.
Turnipseed’s fitness to hold a liquor license by himself or through BJ's. While a felony
may be indicative of a person’s unfitness to hold a liguor license under normal
circumstances, these are not normal circumstances. The language in WAC 314-
07040(1) implies that there may be unusual circumstances where it would not be
appropriate to deny a liquor license to an applicant with a felony. In this case, clearly
the circumstances under which Mr. Turnipseed received his felony are unusual. And,
they justify the WSLCB departing from its normal course of action because Mr.
Turnipseed’s felony conviction is not indicative of his ability to properly hold a liquor
license nor is it indicative of a threat to the public for BJ's to hold such a license.

In fact, as of as of February 19, 2009, when it issued a Compromise Not
Reached letter to Mr. Turnipseed, BJ's did not have any public safety violations and no

conduct violations. Its liquor license was originally issued on July 28, 2006. For all
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intents and purposes, BJ's has conducted itself in an appropriate manner with respect
to its liquor license and has complied with the State’s rules and reguiations pertaining to
licensees. Other than the fact that Mr. Turnipseed has a felony conviction, there is no
justification for revoking BJ's liquor license. The felony conviction he received does not
support a finding by the WSL.CB that allowing BJ's to retain its liquor license would
endanger the public.

Finally, while not binding on the WSL.CB, in its agreement with the Tribe for the
issuance of gambling licenses, the State of Washington has agreed not to use
convictions for cigarette offenses as grounds for the denial of a gaming license, unless
other extenuating factors existed. [t states in pertinent part that:

Notwithstanding anything herein to the contrary, in the absence of other

violations, it shall not be automatic grounds for revocation, suspension or

denial for an Indian from a federally recognized Indian tribe to have been
charged and convicted of the following non-gambling related offenses, the

occasion of which occurred prior to Supreme Court rulings on the subject: (1)

fishing or hunting offenses; (2) cigarette, fireworks or alcohol sales offenses . . .

In the absence of other violations, these Indian individuals shall not be barred

solely as a result of such activities from certification.

See, Declaration of David Turnipseed, Ex. B. Obviously, there is a unique relationship
between the Tribe, its members, and the State as a result of the Tribe and the State
being two sovereign entities. Because of this relationship, it is apparent the State has
acknowledged that not all offenses committed by an Indian from the Tribe or, for that

matter, another federally recognized indian tribe, should be considered in the same

manner that an offense committed by a hon-member of the Tribe would be considered.

MOTION TO REOPEN AND VACATE THE DAVIES PEARSON, P.C.
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Of course, one of the primary reasons being exactly what was set forth
previously and in the declarations submitted with this motion. That is, that some
offenses committed by members of the Tribe arise out of genuine, good faith disputes
between the power and authority of the Tribe versus the State of Washington to
regulate certain matters. Under these circumstances, BJ's liquor license should not
have been revoked as a result of Mr. Turnipseed's felony conviction, which arose out of
such a dispute. Because BJ's has demonstrated a strong or virtually conclusive
defense to the WSLCB's action to revoke its license, less emphasis should be placed
on the reasons for why BJ’s failed to move to vacate the Order of Default or request
review of the Final Order because it is evident that the failure to do so was not willful.

2. Mistake, Inadvertence, Surprise, Excusable Neglect or Irreqularity
in Obtaining a Judgment or Order.

Nevertheless, the reasons will be discussed, and the applicable provisions of
CR 60 will be applied. The first provision that justifies reopening and vacating the Order
of Default and the Final Order is under CR 60(b)(1). It provides that a judgment or order
may be vacated if it was obtained as a result of mistake, inadvertence, surprise,
excusable neglect or irregularity in obtaining the judgment or order. CR 60(b)(1).

Here, BJ's was mistaken in when the hearing was scheduled for. Mr.
Tumipseed and Ms. Lam both failed to realize BJ's had missed the hearing date. Both
of them were then out-of-town for extended periods of time and did not realize that they
had missed the original hearing or the due date to move to vacate the Order of Default.

Upon her return, Ms. Lam, who is the manager for BJ's, was managing firework sales
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leading up to the Fourth of July holiday, and while Mr. Turnipseed is the President, he
does not manage the day-to-day operations of BJ's.

Up until BJ's faiture to appear for the telephone hearing, it had timely complied
with all the deadlines to dispute the WSLCB's decision to proceed with revoking its
license. It had timely requested a settlement conference with the WSI.CB. When this
failed, it timely requested an administrative hearing. It then timely submitted its witness
list for the administrative hearing. Unfortunately, there was a mistake by BJ's in
properly noting the date for the telephone hearing. This was not on purpose but was
inadvertent on the part of BJ’s.

This is similar to other cases in which the courts have vacated judgments or
orders. For example, in Cathoun v. Merritt, 46 Wn. App. 616, 621, 731 P.2d 1094
(1986), the court vacated a default judgment when the defendant believed his insurer
was already dealing with opposing counsel, and he misunderstood what he was
supposed to do after he was served with the complaint. In Norton v. Brown, 99 Wn.
App. 118, 992 P.2d 1019 (1999), a similar situation occurred where a default judgment
was entered against the defendant as a result of an automobile accident. The
defendant’s insurance company had been handling settlement discussions with the
plaintiff's counsel prior to the lawsuit being filed and knew of the impending lawsuit.
However, when the defendant was served with the summons and complaint, he failed to
notify his insurer, the insurer did nothing, and the plaintiff entered an order of default

and defauit judgment, which was ultimately vacated by the Norfon court.
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Even though the factual circumstances are not exactly the same, there was a
mistake on the part of BJ’s in determining when it needed to appear for the telephonic
hearing and in determining that it needed to take further action to protect its liquor
license. Both Mr. Turnipseed and Ms. Lam, the individuals responsible for management
of BJ's had left to go out of town shortly after the telephonic hearing was held. Then,
upon their return, Mr. Turnipseed and Ms. Lam did not realize that they needed to
respond to the WSLCB. [t is also clear that Mr. Turnipseed was mistaken in his
understanding of the repercussions of the WSLCB’s decision. Until he received the July
15, 2010, letter from the Tribe, which was after the deadline for appealing or requesting
reconsideration of the Final Order, he did not realize the revocation of BJ’s liquor
license through the WSLCB would also result in the Tribe prohibiting BJ’s from selling
alcohol.

As a policy matter, our Supreme Court has stated that default judgments are
not favored because “it is the policy of the law that controversies be determined on the
merits . . ." Norfon v. Brown, 99 Wn. App. 118, 123, 992 P.2d 1019 (1999), quoting,
Dloughy v. Dloughy, 55 Wn.2d 718, 721, 349 P.2d 1073 (1960). A court’s decision to
vacate a default judgment is guided by equitable principles. /d. Where BJ’s was
mistaken as to the time in which it needed to appear and respond to the WSLCB's
actions, and the necessity for it to respond, there was excusable neglect on BJ's for
failing to do so. BJ’s has a valid, if not conclusive, defense to the WSLCB's decision to

revoke its liquor license, and it has moved within a reasonable time to request that the
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Order of Default and Final Order be vacated. BJ's should be afforded the opportunity to
present its defenses and have them determined on the merits, not by defaulit.

3. Newly Discovered Evidence which by Due Diligence could not
have been Discovered in time to move for a New Trial under Rule

59(b).

The second provision under CR 60 that applies is that BJ's discovered evidence

that it could not have discovered by due diligence in time to move for a new trial under
rule 59(b}) or, in this case, in time to move for reconsideration of the WSLCB's Final
Order. See, CR 60(b)(3).

While Mr. Turnipseed was aware of the circumstances surrounding his felony
conviction and was aware of the Cigarette Tax Agreement, he was not aware that the
Tribe would support his position. After the WSLCB issued its Final Order, and after the
time period for appealing the Final Order or requesting reconsideration of it expired,
BJ's received a letter from the Tribe that informed him that the Tribe would not allow
BJ's to continue selling alcohol products as a resuit of the WSLCB's decision to revoke
its license. The letter was sent out on July 15, 2010, see, Dec. of Turnipseed, Ex. A.,
which was after the deadline for appealing or requesting reconsideration of the
WSLCB's Final Order. Thereafter, Mr. Turnipseed had a meeting with the Tribal
Counsel, and he informed them of the reason for the revocation of BJ's liquor license.

Based on this meeting, and the circumstances surrounding the revocation of BJ’s
liquor license, the Tribal Council agreed to assist BJ's with attempting to have the
decision of the WSLCB reversed. They agreed to do so by having the Chairman of the

Tribal Council, Herman Dillon, Sr., submit his declaration on behalf of BJ's. As
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previously discussed, Mr. Dillon’s declaration sets forth the reasons why the Tribal
Council is supportive of BJ's request for its liquor license to be restored. Mr. Dillon
makes it clear that the Tribal Council does not believe it is equitable to base the
revocation solely on the grounds that Mr. Turnipseed received a felony conviction as a
result of the sale of untaxed cigarettes prior to the Agreement.

In addition, BJ’s was not aware of the gaming license agreement that was
reached between the State and the Tribe. See, Dec. of Lam, Pg. 2. As discussed
earlier, the gaming license agreement provides further support for BJ's position that the
revocation of its liquor license was improper. It demonstrates special circumstances
surround certain criminal convictions received by tribal members, and why those
convictions should not be used as the sole basis for denying a license from the State.

Because this evidence was not available to BJ's prior to the WSLCB’s decision,
this matter should be reopened, and BJ’s should be allowed to present this evidence in
support of its defense.

4. Any other Reason Justifying Relief from the Operation of the
Judgment.

Finally, the third provision under CR 60 that is applicable is that there are other
reasons justifying relief from the Order of Default and the Final Order. CR 60(b)(11)
grants the court discretion to vacate an order for “any other reason justifying relief from
the operation of the judgment.” Furrow v. Furrow, 115 Wn. App. 661, 673, 63 P.3d 821
(2003). Despite its broad language, the use of CR 60(b)(11) should be reserved for

situations involving extraordinary circumstances not covered by another section of CR
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60(b). Id. Furthermore, those circumstances must relate to “irregularities extraneous to
the action of the court or questions concerning the regularity of the court’s proceedings.”
ld. at 673-674.

In Furrow, for example, the court decided to vacate an order that terminated
the parental rights of a parent when the order had been improperly entered by the lower
court. It also found that because the circumstances under which the rights of the parent
had been terminated had broader implications than to the parent, and also raised
serious public policy concerns, it was appropriate to vacate the order under CR
60(b)(11). Likewise, in this case, the WSLCB's officers that investigated this matter
were aware of the circumstances under which Mr. Turnipseed received his felony
conviction. They knew that he had been convicted of a felony resulting from the sale of
cigarettes without paying Washington state taxes on those ciga‘rettes and should never
have filed the Complaint in the first place. The Indictment and Mr. Turnipseed's criminal
history was part of the record in this matter, but the VWWSLCB still revoked BJ’s license.

Moreover, the decision by the WSLCB impacts not only BJ's and Mr.
Turnipseed, but it impacts all members of any federally recognized, Washington State
Indian tribal member that may have been convicted of a felony under similar
circumstances. It is a decision that did not and does not recognize the special
circumstances under which Mr. Turnipseed received the felony conviction. It also does
not respect the special relationship that the State and the Tribe have vis-a-vis their

status as sovereign entities.
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While the Tribe acknowledged in its letter to Mr. Turnipseed that it would not
allow BJ’s to sell alcohol while its license was revoked, Mr. Dillon’s declaration makes it
clear that the Tribal Council does not believe the revocation of BJ's license as a result of
his felony conviction was appropriate or fair nor would it be fair to revoke any Tribal
member’s liquor license under similar circumstances.

For these unique reasons, the WSLCB should reopen and vacate the Order of
Default and its Final Order.

VI. CONCLUSION

A default judgment [or order] is normally viewed as proper only when the
adversary process has been halted because of an essentially unresponsive party. See,
Norton v. Brown, 99 Wn. App. 118, 126, 992 P.2d 1019 (1999).! In this case, BJ's was
not unresponsive. Since the first Administrative Violation Notice was issued to BJ's on
or about December 31, 2008, BJ’s has disputed the WSLCB'’s decision to revoke its
liguor license, and it acted diligently in pursuing its defenses. The inadvertent mistakes
it made in disputing the action since April, 2010, should not preclude BJ’s from having
this matter reopened and the Order of Default and Final Order vacated. This is
especially true due to the unique circumstances under which Mr. Turnipseed received

his felony conviction. Equity weighs in favor of the WSLCB granting the relief requested

In Norton, after stating this principal, it went on to state that, “This is not the case where Mr. Brown completely

failed to respond to Mr. Norton’s request for compensation for his injuries, Nor had the adversary process ground

to a halt due fo Mr, Brown’s intransigence. Mr, Brown’s insurance company negotiated with Mr. Notton for

more than a year in frying to reach a seftlement agreement. It was only when the insurer’s final offer was deemed
unacceptable that Mr. Norton filed his complaint for damages in court. This being the case, Mr. Norton should

have understood that Mr. Brown clearly intended to defend the action.” Norfon, 99 Wn. App. at 126.
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by Mr. Turnipseed and no prejudice would result to the WSLCB as a result of such a

decision.

BJ's would, therefore, respectfully request that this matter be reopened, that

the Order of Default and Final Order be vacated, and that BJ's liquor license be

reinstated or this matter remanded for a new hearing before the Administrative Law

Judge.

Dated this %@day of September, 2010.

DAVIES PEARSON, P.C.

S

Christopher J. Marston, WSB #3057 1

Attorneys for Licensee
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BEFORE THE WASHINGTON STATE LIQUOR CONTROL BOARD

IN THE MATTER OF )

)
BFS I, INC. ) LCB NO. 23,626
d/b/aBI’STI ) CONSOLIDATED WITH
4315 PACIFIC HWY E ) LCB NO. 23,503
FIFE, WA 98424-2612 )

) OAH NO. 2009-L.CB-0040

Licensee )}

) DECLARATION
LICENSE NO. 088476-18 ) REGARDING

) FACSIMILE

) SIGNATURE

I, KATHY KARDASH, assistant to Christopher Marston declare under penalty of
perjury under the laws of the State of Washington, that the facsimile document attached to
this declaration titled, Declaration of David Turnipsced, consisting of sixteen (16) pages
mcluding this declaration page, is a complete and legible facsimile that I have examined
personally and that was received by me via FAX at the following number: 253-572-3052.

I declare under penalty of perjury under the laws of the State of Washington that the

foregoing 1s true and correct to the best of my knowledge information and belief.

DECLARATION REGARDING FACSIMILE DAVIES PEARSON, P.C.

ATTORNEYS AT LAW
SIGNATURE 920 FAWCETT -- P.O. BOX 1657
Page 1 TACOMA, WASHINGTON 98401
lk / 5:\9xxx4190xx\1 9056\ \plead\dec re fax signature~turnipseed.doc TELEPHONE (206) 383-5461

FAX (206) 572-3052



Signed at Tacoma Washington this 20" day of September, 2010.

N, ‘7@’/‘(6% A

KATHY
Legal Assistant

DECLARATION REGARDING FACSIMILE
SIGNATURE
Page 2

kk / 5:\19xxx1190xx\19056\ \plead\dec re fax signature~turnipseed.doc
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DAVIES PEARSON, p.C.
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BEFORE THE WASHINGTON STATE LIQUOR CONTROL BOARD

IN THE MATTER OF )

)
BISIL, INC. ) LCB NO. 23,626
db/aBIS T ) CONSOQLIDATED WITH
4315 PACIFIC HWY E ) LCB NO. 23,503
FIFE, WA 98424-2612 )

) OAH NO. 2009-LCB-0040

Licensee )

) DECLARATION OF
LICENSE NO. 088476-18 h) DAVYID TURNIPSEED

)

)

I, David Turnipseed, declare:

| am over the age of eighteen. | am competent o testify to the matters
contained herein and make this Declaration, based upon personal knowledge.

l. | am the sole shareholder and officer of BJ's |l, Inc., d/b/a BJ's |l
(“BJ’s"). | am alsc a member of the Puyallup Tribe,

1. BJ's I, Inc. (“BJ's™), the Licensee, is a Washington State corporation
doing business on Puyallup Tribal land in Pierce County, Washington. BJ's has been
in business since 1986 and was incorporated in 1994. BJ's is commonly referred to

as a smoke shop because it sells a wide variety of tobacco products to the public,
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including members and non-members of the Puyallup Tribe. Since July 28, 2006, BJ's
has held a liquor license, and it has sold various alcoholic products from its store.

" Hh. Throughout this time BJ's has been in compliance with the liquor laws of
the State of Washington and has complied with its duties as a licensee. According to
the Washington State Liquor Control Board Enforcement and Education Division
("WSLCB"), as of February 19, 2009, when it issued a Compromise Not Reached letter
to BJd's, BJ's did not have any public safety violations and no conduct violations. In
other words, it was an exemplary licensee compared to many businesses that have a
Washington State liquor license.

V. Nevertheleés, BJ's received from the WSLCB an Administrative Violation
Notice on December 23, 2008. The sole basis for the issuance of the Notice was
because ! had received a felony conviction on August 29, 2007. Under RCW
66.24.010(2) and WAC 314-07-040(1), this meant that | had accumulated 8 criminal
history points. As such, given that the accumulation of 8 ¢iiminal history points can be
grounds for denial of a licensee’s liguor license, the WSLCB moved to revoke BJ's
license.

V. The criminal conviction arose out of my invoivement in a dispute between
the Puyallup Tribe and tﬁe State of Washington over the taxation of cigarettes sold on
tribal land. The felony was a result of alleged trafficking in contraband cigarettes and
the acts complained of occurred prior to 2005. Other tribal members besides myself
were charged with trafficking in contraband cigarettes. As a result of the enforcement

actions taken against myself and other tribal members, and as a resuit of the confusion
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beiween federai, state, and tribal law regarding the tax to be imposed on cigarsties
sold on tribal land and by tribal members, the Puyallup Tribe entered into a Cigarette
Tax Agreement ("Agresment”} with the Washington State Department of Revenue on
or about April 20, 2005,

VI.  The Agresement resolved the long-standing disagreement between the
Tribe and the State and Has allowed the Puyallup Tribe, its members, and the State to
proceed forward with a clear understanding of how the taxation of the sale and
distribution of cigarettes would occur by tribal members. Prior to this Agreement, tribal
members, such as myself, did not have a clear understanding of how the sale and
distribution of cigarettes Were to be handled vis-a-vis state and tribal [aw. As stated,
this unfortunately resuited in criminal charges being brought against me and other tribal
members, but these chérges were based on alleged actions taken by myself and
others prior to the 2005 Agreement.

Vil.  Prior to and since this criminal conviction, | have never been convicted of
a felony. Because of thé circumstances surrounding my conviction, i.e., that it was an
issue between the Puyallup Tribe and the State over who had authority to impose
taxes on cigarettes that led 1o my conviction, | attempted to resolve the matter with the
WSLCB, but the WSLCB refused to compromise the matter and sought canceflation of
the license as the only agreeable resolution. Under the circumstances, | believed this
was unfair to me and BJ's Il, and | requested an administrative hearing before an
Administrative Law Judge. it was unfair because, as stated, this was not a felony that

arose out of any criminal intent on my part. Instead, at the time, | had a genuine and
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good faith belief that the State did not have the authority to regulate the sale of
cigarettes on tribal land, and the Agreement clearly shows that there was an ongoing
dispute between the Tribe and the State prior to 2005.

VIll.  From my review of the paperwork that BJ's Il received, an Amended ~
Administrative Violation Notice was served on BJ's on August 10, 2009, which was
approximately six months after the initial Notice was provided to BJ's, and a Complaint
by the WSLCB was issued on August 25, 2009, to revoke BJ's license. A Statement of
Intent to Revoke Liquor License was issued on February 11, 2010. A Request for
Hearing, Response to Statement of Intent to Revoke was timely submitted by myself to
the WSLCB. | also submitted a Witness and Exhibit List on behalf of BJ's. A
telephone, administrative hearing was scheduled for April 15, 2010, before
Administrative Law Judge Mary Ellen Goodwin.

IX.  All along | was actively pursuing administrative remedies avaitable to BJ's
with respect to the decision by the WSLCB to revoke BJ's license. Unfortunately, on
April 15, 2010, | was in meetings with my tax advisors and the meetings went longer
than expected, and | failed to remember the administrative hearing was scheduled for
the same day and time. Not realizing | had missed the administrative hearing, | left on
an extended trip out-of-state from May 15th, 2010, through June 10th, 2010. Venita
Lam, BJ's manager, was also out-of-state from May 1, 2010, through May 21, 2010, in
Hawaii. She was also out of the office from June 7, 2010, through July 6, 2010,

because of the sale of seasonal fireworks.
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X. With beth of us out of the office for significant time periods immediately
following the administrative hearing, we did not receive or review the correspondence
from the Office of Administrative Hearing or the WSLCB and did not realize that if we
failed to contact the W?LCB that BJ's license would be permanently revoked. [n
addition, until the Puyallup Tribal Council contacted me about the WSLCB's decision,
attached hereto as Exhibit A is a true and correct copy of the letter | received from the
Puyallup Tribe, which was after the time period for moving to appeat or request
reconsideration of the WSLCB’s Final Qrder, neither myself or Ms. Lam realized the
revocation of BJ’'s license could result in BJ's violating the Puyallup Tribe’s Liquor
Ordinance, and therefore, prohibit it from selling alcchol at BJ's.

Xl.  In addition, | did not realize the State in its agreement with the Puyallup
Tribe for the issuance of gambling licenses had agreed not to use convictions for
cigarette offenses as grounds for the denial of a gaming license, unless other
extenuating factors existed, which | believe has applicability to this matter. Attached
hereto as Exhibit B is a true and correct copy of pertinent portions of the agreement.
And, | did not realize that the Puyallup Tribal Coungil would support me in my request
that the WSLCB not revoke my liquor license untii after | had met with the Tribal
Council to discuss the WSLCB's decision to revoke BJ’s license, which was only

approximately two weeks ago.
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| declare under penalty of perjury under the laws of the State of Washington the
foregoing is true and correct.

Executed at Tacoma, Washington on thiaQQ day of September, 2010.

DAVID BQEED S/
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July 15, 2010

David Turnipseed
BFs I Smokeshop
4315 Pacific Hwy. E.
Fife, WA 98424

Re: BF's T, Inc.
Liquor License

Dear Mr. Tumipseed;

- I am writing with notification that BI’s II, Inc., d/b/a BIs 11 at 4315 Pacific Hwy E., Fife,
Washington, License 088476, raust immediately cease any and all sales of liquor in any
form to avoid violation of Section 3.08.060 of the Puyallup Tribe’s Liquor Ordinance,
(In case you are not aware of this new source of information, the official version of the

Tribal codes and ordinances is found on the Tribe’s website, www.puyallup-tribe.com,
under a link labeled “Tribal Laws.”)

This action is based on a ruling from the Washington State Liquor Board dated June 9,
2010, In the Matter of: BJ's I, Inc., LCB Nos. 23,626 and 23,503, a copy of which the
Tribe recently received. That ruling indicates that the business’s Washington liquor

license was terminated effective July 9, 2010,

Section 3,08.060 provides that:

Tribal authorized liquor transactions shall comply with Washington State liquor
law standards to the extent required by 18 US.C. 1161.

As you know, 18 U.S.C. §1161 is a federal statute that has been interpreted by the United
States Supreme Court to require that a tribe or tribal member have both a tribal and a
state liquor license to avoid violation of federal law. Without a state liquor license, sales
of liquor by your business would be in violation of Washington State liquor law standards
and therefore in violation of Section 060 of the Tribe’s Liquor Ordinance.

As a result of these events, the Tribe will consider any sales of liquor by BJ’s I1, Ine., that
take place after July 15, 2010, to be in violation of Tribal law. As you know, the penalty
for violation of the Tribe’s Liquor Ordinance is found in Section 3.08.110 of that

Ordinance.

3009 E. Portiand Ave. . Tacoma, Washington 98404 . 9R2/IETr. 70NN
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* David Turnipseed
July 15, 2010
Page 2

T

Feel free to call Sheri Davis if you have any questidns about this letter,

Sincerely,

TR

Lawrence W, LaPointe
Vice-Chairman
Puyallup Tribal Council

Sheri Davis,
Tribal Administrator

P.3



EXHIBIT B



AUG~3-2818 ©9:19 FROM: TO: 12535723052 P.2

not satisfied the conditions, any resulting dispute will be resolved through the dispute
resolution procedures set forth in Section XII.B.23.b. of this Cormpact. Anincrease in
the number of gaming stations, hours of operation, or wager ilmits beyond that initially
authorized during "phase one” of the Class ill gaming operations shall be conditioned

upon the following criteria:
1. There have been no violations of the provisions of the Compact

that have resulted in sanctions imposed by the Federal District Court,
2. There have been no violations of the Compact which are

substantial or would be deemed material due to repetition.
3. There have been no material adverse impacts on the public safety
or welfare of the surrounding communities in the nature of criminal activities directly

related to the operations of the Class Ill gaming facility.
4. The Tribal Gaming Agency has deveioped a program of regulation

and control demonstrating a level of proficiency sufficient to protect the integrity of
the tribal gaming operation, which includes the hiring of trained Tribal Gaming Agants,
an independent management and reporting structure separate from that of the Gaming
Facility, a system for the reporting of Compact violations, and a consistent presence
within the Gaming Facility. '

R. Renegotiation/Amendments Moratorium, Section HI. F., 1., J. and K. will
not be subject to renegotiation or amendment until January 26, 1998, unless cne of
the following occurs: (1) the laws of the State are amended, expanding gaming
beyond that which is now allowed under the terms of this Compact; (2) a State or
Federal court within the State of Washington or a Federal court interpreting the laws
of the State of Washington issues a final and unappealable decision permitting
participation in a gaming activity that according to the State’s position was not
authorized for any purpose by any person, organization, or entity at the time this
Compact was executed or not authorized by this Compact: {3) the State compacts or
otherwise there is authorized any other tribal or non-tribal gaming facility west of the
Cascade Mountains to possess greater levels of wagering, hours of operation, size
and/or scope of Class Ill gaming activities, than authorized by the provisions of this
Compact; or {4} another tribe East of the Cascade Mountains obtains, through a
Compact approved by the Secretary of the Interior {or procedures approved by the
Secretary in lieu of a Compact under 25 U.S.C. 2710(dH7)(B){vii} or an alternative
provision under any successor act to IGRA), greater levels of wagering, hours of
operation, size and/or scope of Class Ili gaming activities, than authorized by the
provisions of this Compact and the Tribe can demonstrate that such levels have
resuited in an adverse economic impact on the Class I gaming operation; Provided,
that the Tribe shall not have to demonstrate an adverse economic impact on its Class
I gaming operation if the scope of Class il gaming activities is expanded to include
the use of any gaming devices, including electronic facsimiles of Class Il or Class Ii

gaming, not already authorized by this Compact.

IV. LICENSING AND CERTIFICATION REQUIREMENTS

A.  Gaming Facility. The gaming facility authorized by this Compact shall ba
licensed by the Tribal Gaming Agency and relicensed annually. Verification of this
requirement shall be made by the Tribal Gaming Agency and the State Gaming Agency

Puyallup Tribe of Indians - Class |l Gaming Compact Page 9
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and, as applicable to the satellite wagering facility and operation by the Washington
Horse Racing Commission, through a joint pre-operation inspection scheduled at least
ten {10) days prior to the scheduled opening to the public. If the facility does not
meet the requirements, the Tribal Gaming Agency, State Gaming Agency and/for
Washington Horse Racing Commission as appiicable, must send a non-compliance
letter within seven (7) working days after completion of the inspection. If the Tribal
and State Gaming Agencies do not agree on whether the facility meets the
requirements, the agencies will meet within ten (10} working days from receipt of the
non-compliance letter and work togsether to resoive concerns. If a dispute regarding
this inspection cannot be résolved by the gaming agencies within a reasonable time,
the parties may seek resolution pursuant to Section XII.B.3.b."s final and unappealable
arbitration provisions. The reasonable cost of final inspection of the facility by the
State Gaming Agency under this section shall be the responsibility of the Tribe.

B. Gaming Emploveas. Every Ciass Nl gaming employee shall be licensed
by the Tribal Gaming Agency and relicensed annually. Further every Class Ill gaming
employee shall be certified or issued a permit by the State and recertified annually.
Provided, the Tribal Gaming Agency may issue a license if the employee has a current
Class Hl gaming certification issued by the State Gaming Agency, the employee
consents to disclosure to the Tribal Gaming Agency of all information held by the state
agency, and the State Gaming Agency certifies in writing prior to licensing that the
employee is in good standing. If Class i and Class lll table games are combined on
one Class Ill gaming area, the Class Il table gaming employees shall be certified as if
they were Class lll gaming employees. This provision, for example, does not apply
to employees engaged in activities related to bingo, pull tabs and/or punchboards.

C. Manufacturers and Suppliers of Gaming Services. Eachmanufacturerand
supplier of gaming services;shall be licensed by the Tribal Gaming Agency and shall
be certified by the State prior to the sale of any gaming services. If the supplier or
manufacturer of the services or goods is licensed, certified or issued a permit by the
State of Washington, it shall be deemed certified to supply those services or goods
for the purposes of this Compact. The licensing and certification shall be maintained
annually after initial certification. Upon request of the Tribal Gaming Agency, the
State will expedite these certifications to the extent possible. Professional tegal and
accounting services shall not be subject to the certification and licensing requirements,
and neither shall small purchases from local suppliers, see definition of "Gaming
Services." Provided, at the discretion of the Directar of the State Gaming Agency,
the requirement for certification of manufacturers of certain limited gaming services
of a non-continuing nature may be waived.

D. Financiers. Any party extending financing, directly or indirectly, to the
gaming facllity or gaming operation shaill be subject to the annual licensing
requirements of the Tribal Gaming Agency, and shall be reguired to obtain State
certification prior to completion of the financing agreement and annually thereafter.
These licensing and certification requirements do not apply to financing provided by
a federally requlated commercial lending institution, the Puyallup Tribal government,
or the Federal government. Howvever, the source of all funds will be fully disclased
in accordance with IGRA and a copy praovided to the State Gaming Agency and, as
applicable to the satellite wagering facility and activities, to the Washington Horse

Racing Commission.

Puyaltup Tribe of indians - Class i Gaming Compact Page 10
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V. LICENSING AND STATE CERTIFICATION PROCEDURES

A. Procedures For Tribal License Applications and State Certification. Each
applicant for a Tribal gaming license and for State certification shall submit the
compieted application along with the required information to the Tribal Gaming
Agency. Each completed application shall be accompanied by the applicant’s
fingerprint card(s), current photographs, and fees required by the State and Tribal
Gaming Agencies. Upon recelpt of the completed appiication, the Tribal Gaming
Agency may conduct a background investigation of applicants and will thereafter
transmit all conditionally approved applications together with a set of fingerprint cards,
a current photograph, and ithe fee required to the State Gaming Agency. For
applicants who are business entities, these provisions shall apply to the principals of

such entities.

B. Review of Applicants By State. Upon receipt of a completed conditionally

approved application and required fee for State certification, the State Gaming Agency
shall conduct the necessary background investigation to ensure the applicant is
qualified for State certificatian, Upon completion of the necessary background
investigation, the State Gaming Agency shall either issue a State certification to the
applicant, or deny the application. In either event a copy of the certificate or denial
statement shall be sent to the Tribal Gaming Agency. If the application for
certification is denied, a statement setting forth the grounds for demnial shall be
forwarded to the applicant in accordance with the provisions of Chapter 230-50 WAC
with a copy forwarded to the Tribal Gaming Agency. The State shail not apply more
rigorous standards than those actually applied in the approval of state
licenses/certifications in gaming activities regulated exclusively by the State.

- C. Right To Hearing For Denial Of State Certification and Tribat License. If
the State Gaming Agency dgnies the request for certification, the Tribal Gaming
Agency shall not issue a licehse and the applicant may appeal the Tribal Gaming
Agency’s refusal to issue a license as provided in the Tribal Gaming Code; provided,
that the applicant may appeal the State’s denial of certification directly to the State
Gaming Agency, in which case the Tribal Gaming Agency shall stay its proceeding
pending the final outcome of the state appeal. A successful tribal appeal does not
substitute for a State decision within the State appeals system, nor does a successful
state appeal substitute for a Tribal decision. The right to take action to suspend or
revoke a license or certification through State or Tribal court or administrative
processes is retained as herein provided. -

D. Right To Hearing For Revocation or Suspension Of State Certification and
TIribal License. If either the Tribal or State Gaming Agencies revokes or suspends the
license or certification of any person, that person is deemed to have both his or her
ticense and certification so revoked or suspended, and that person may appeal the
Tribal Gaming Agency’s revocation or suspension of a license as provided in the Tribal
Gaming Code; provided, that person may appeal the State’s revocation or suspension
of his or her certification directly to the State Gaming Agency, in which case the Tribal
Gaming Agency shall stay its: proceeding pending the final outcome of the state
appeal. A successful tribai appeal does not substitute for a State decision within the
State appeals system, nor does a successful state appeal substitute for a Tribal

decision.
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E. Grounds for Revocation, Suspensjon or Denial of State Certification. The

State Gaming Agency may revoke, suspend or deny a State certification under the
provisions of RCW 9.48.075, and rules promuigated thereunder, for any reasaon jt
deems to be in the public interest. For example, these reasons shall include, but shal)
not be limited to, when an applicant or holder of certification or principal of an entity:
1. ts determined to be a person whaose prior activities, criminal record,

if any, or reputation, habits and associations pose a threat to the effective regulation
of gaming or create or enhance the chances of unfair or illegal practices, methods and
activities in the conduct of the gaming activities permitted pursuant to this Compact;
or the person has violated, failed or refused to comply with the provisions,
requirements, conditions, limitations or duties imposed by any provision of a

Tribal/State Compact.
2. Has failed to provide any information reasonably required to

investigate the application for state certification or to reveal any fact material to such
application, or has furnished-any information which is untrue or misleading in
connection with such application. '

3. Has had a Tribal or State gaming license revoked or denied during
the twelve (12) months prior to the date of receipt of the application; is currently on
probation; or has demonstrated a willful disregard for compliance with gaming
regulatory authority in any jurisdiction, including offenses that could subject the
individual or entity to suspension, revocation or forfeiture of a gaming license.

For the purpose of:reviewing any application for a state certification and for
considering the denial, suspension or revocation of any state certification, the State
Gaming Agency may consider any prior criminal conduct or current probationary status
of the applicant or holder of certification and the provisions of RCW 9.95.240 and of
Chapter 9.96A RCW shall not apply to such cases.

Notwithstanding anything herein to the contrary, in the absence of other
viclations, it shall not be automatic grounds for revocation, suspension or denial for
an Indian from a federally recognized Indian tribe to have besn charged and convicted
of the following non-gambling related offenses, the occasion of which occurred prior
to Supreme Court rulings on the subject: (1) fishing or hunting offenses; (2) cigarette,
fireworks or alcohol sales offenses; or {3} cases involving the exercise of trust or
treaty rights. In the absence of other violations, activities or factors which would
warrant denial, revocation or suspension, these Indian individuals shall not be barred
solely as a result of such activities from certification.

For enrolled members of the Tribe who apply for or receive Class Ilf gaming
certification and licensing, the State Gaming Agency will consult with the Tribal
Gaming Agency prior to revoking, suspending or denying certification to such
members who do not meet the criteria for certification. The Tribal and State Gaming
Agencies may waive, by mutual agreement, through a provisional or conditional
certification, certain criteria for such enrolled tribal members if the waiver does not
pose an appreciable risk to the public or the fawful operation of the gaming facility.
if the Tribe can show extenuating circumstances why an enrolled tribal member who
does not meet all criteria should be further considered for a provisianal or conditional
certification, the Tribal and State Gaming Agencies may agree to a temporary
certification, based on specific conditions and a further detailed review of the

Puyallup Tribe of Indians - Ctass Il Gaming Compact Page 12



BEFORE THE WASHINGTON STATE LIQUOR CONTROL BOARD

IN THE MATTER OF )

)
BI’S 1T, INC. ) LCB NO. 23,626
db/a BI’S I ) CONSOLIDATED WITH
4315 PACIFIC HWY E ) LCB NO. 23,503
FIFE, WA 98424-2612 )

} OAH NO. 2009-L.CB-0040

Licensee )

) DECLARATION
LICENSE NO. 088476-18 ) REGARDING

) FACSIMILE

) SIGNATURE

I, KATHY KARDASH, assistant to Christopher Marston declare under penalty of
perjury under the laws of the State of Washington, that the facsimile document attached to
this declaration titled, Declaration of Venita Lam, consisting of four (4) pages including
this declaration page, is a complete and legible facsimile that I have examined personally

and that was received by me via FAX at the following number: 253-572-3052.

DECLARATION REGARDING FACSIMILE DAVIES PEARSON, p.C.

ATTORNEYS AT LAW
SIGNATURE 920 FAWCETT -- P.O. BOX 1657
Page 1 TACOMA, WASHINGTON 98401
kk 7 5:\1 9x00x\190xx\19056\ \plead\dec Te fax signature~lanidoc TELEPHONE (206) 383-5461

FAX (206) 572-3052



I declare under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct to the best of my knowledge information and belief. Signed at

Tacoma Washington this 17" day of September, 2010.

Lllloey Tt

KATHY
Legal Assistant

DECLARATION REGARDING FACSIMILE
SIGNATURE
Page 2

kk / s:M19xxx\ 1 90x 3119056\ \pleadidec re fax signature~lam.doc

ASH

DAVIES PEARSON, p.C.
ATTORNEYS AT LAW
920 FAWCETT -- P.O. BOX 1657
TACOMA, WASHINGTON 98401
TELEPHONE (206) 383-5461
FAX (206) 572-3032
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BEFORE THE WASHINGTON STATE LIQUOR CONTROL BOARD

IN THE MATTER OF )

)
BIS I, INC. ) LCB NO, 23,626
d/b/faBY'S 11 ) CONSOLIDATED WITH
4315 PACIFICHWY E ) LCB NO. 23,503
FIFE, WA 08424-2612 )

) OAH NO. 2009-LCB-0040

Licenses )

) DECLARATION OF
LICENSE NO. 088476-18 ) VENITA LAM

)

)

[, Venita Lam, declare:

| am over the age of eighteen. | am competent to testify to the matters
contained herein and make this Declaration, based upon personal knowledge.

. I am the manager for BJ's Il, Inc. (“BJ's"). | have been the store
manager since 2006.

Il. As part of my duties as the store manager, | receive and process the
mail received by BJ's. Shortly after Mr. Turnipseed inadvertently missed the original
April 15, 2010, administrative hearing, | left on vacation to Hawaii from May 1, 2010,

through May 21, 2010. Then, upon my return, | was not part of the daily operations

DECLARATION OF VENITA LAM DAVIES PEARSON, p.C.
Page 1 ATTORNEYS AT LAW
920 FAWCETT -~ P.O, BOX 1637
TACOMA, WASHINGTON 98401
TEL EPHONE (206) 383-5461
FAX (206) 572-3052
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from June 7, 2010, through July 6, 2010, because | was involved in the seasonal sale
of fireworks.

1. Upon my return to BJ'’s, | did not realize the severity of the action taken
by the Washington Liquor Control Board until we received a letier from the Puyallup
Tribal Counsel, which was on or about July 16, 2010.

V. We then diligently began to try to address this matter with the Puyallup
Tribal Council and our attorneys to address the adverse decision filed by the
Washington Liquor Control Board.

V. We received a copy of the gambling agreement around July 29, 2010,

from David Bean, one of the Tribal Council members.

Executed at fg)é . Wasﬁington on this / 4 day of Sgptember, 2010.

DECLARATION OF VENITA LAM DAVIES PEARSON, p.c.
Page 2 ATTORNEYS AT LAW
920 FAWCETT -- P.O.BOX 1657
TACOMA, WASHINGTON 98401
TELEPHONE (206) 383-5461
FAX (206} 572-3052



BEFORE THE WASHINGTON STATE LIQUOR CONTROL BOARD

IN THE MATTER OF )

)
BJ'S I, INC. ) LCB NO. 23,626
d/b/a BJ'S I ) CONSOLIDATED WITH
4315 PACIFIC HWY E ) LCB NO. 23,503
FIFE, WA 98424-2612 )

) OAH NO. 2009-L.CB-0040

Licensee )

) DECLARATION OF HERMAN
LICENSE NO. 088476-1S } DILLON, SR.

)

)

I, HERMAN DILLON, SR., declare;

I am over the age of eighteen. | am competent to testify to the matters contained
herein and make this Declaration, based upon my personal knowledge stated to the
best of my belief.

l. - I'am the Chairman of the Puyallup Tribal Council, the elected governing
body of the Puyallup Tribe of Indians. | have been a member of the Tribal Council for
approximately twenty (23) years. The Puyallup Tribe is a federally-recognized
sovereign tribal government.

ll. ~ The Tribal Council is informed that on July 9, 2010, the Liquor Control
Board (“LCB") revoked the liquor license held by BJ’s 1I, Inc. (“‘BJ’s”). We are informed
that the basis for that action was a federal criminal conviction, entered approximately
August 29, 2007, on the record of David Turnipseed, an enrolled member of the

Puyallup Tribe and the corporate officer of BJ’s. We are further informed that the



Declaration — Herman Dillon, Sr., Chairman
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conviction was a result of a charge of trafficking in contraband cigarettes and that the
acts on which the charge was based took place before 2005.

lll.  As the Board knows, the Tribe entered into a Cigarette Tax Agreement
with the State of Washington (through its Department of Licensing) effective April 20,
2005. A copy is attached to this Declaration as Exhibit A. | was the Chairman of the
Tribal Council at that time and signed the Agreement on behalf of the Tribe. | am
familiar with its purpose and terms. The negotiation of that Agreement took place off
and on over a period of more than ten years. That process included an earlier version
that was negotiated by representatives of our two governments but rejected by the
Washington Legislature. When the current Agreement was finally settled and approved
by both governments, it put to rest a long and tumultuous petiod and process.

IV.  As the Agreement's Preamble indicates, the document's main purpose
was to resolve a longstanding disagreement between the State and the Tribe over the
taxation of cigarettes by the Tribe and members of the Tribe. That dispute had gone on
for more than thirty years and had resulted in constant litigation between the State and
the Tribe and between the United States and Tribal members. The Agreement provides
that retail cigarette sales made in compliance with the terms of the Agreement will not
be deemed a violation of state law and that the State will not assert that such sales
violate federal law. The Agreement also provides the State with, among other things, a
previously unavailable way to insure that the applicable cigarette tax is collected on
sales of cigarettes made to non-Indian customers.

V.  The Agreement has worked very smoothly for the five plus years that it
has been in effect. As a resuit, there is no longer a dispute between Tribal licensees
and the State over tax issues and no further sales of cigarettes by those licensees that
the State considers unlawful. The good news is that the Agreement has put behind

both sovereign governments, the Tribe and the State, the days of seizures and litigation.
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VI.  The criminal prosecutions that took place as a result of activities before
the Agreement went into effect are not in danger of being repeated. They resulted from
the Tribal members’ (and the Tribe’s) strongly held belief that it was not properly
respectful of the Tribe’s sovereign authority for the State to assert taxing authority over
those businesses. These Tribal members were not and are not people inclined to break
the law. They were individuals standing up for principles they believed strongly in.

Vil.  We are informed that the LCB’s reason for revoking liquor licenses that
are held by individuals with felonies is to protect the public. It is the Tribal Council’s
view that a criminal conviction resulting from the dispute between our two governments
does not indicate any likelihood that Mr. Turnipseed will break the law in the future,
does not cast any doubt on his fitness to hold a liquor license and manage a business,
and should not be used to deny him an opportunity to conduct business activities now
that the underlying dispute is setfled. While we understand that consideration of felony
convictions is generally an important element in determining fitness to hold a liquor
license, this particular conviction, considering its origin, is not one that should disqualify
him from holding a license. That would be inequitable to both Mr. Turnipseed and other
Tribal members.

VIIl.  To summarize, the Tribal Council vigorously supports reconsideration of
the Board's decision to revoke Mr. Turnipseed’s license and urges the Board to
reinstate that license. We appreciate very much the Board’s consideration of our input.

| declare under penalty of perjury under the laws of the State of Washington the

foregoing is true and correct.

Executed at Tacoma, Washington on this _/¢© day of September, 2010.

S&% Z
HERMAN DILLON, SR., Chairman,
for the Puyallup Tribal Council
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CIGARETTE TAX AGREEMENT
Between

THE PUYALLUP TRIBE OF INDIANS |

And

THE DEPARTMENT OF REVENUE
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PREAMBLE

WHEREAS, the Puyallup Tribe of Indians (“TriB&"}is a federally-recognized Indian tribe and
sovereign Tribal government, pursuant to the Treaty of Medicine Creek with the United States of
America (10 Stat. 1132), and the Tribe’s Ccmsmutmn and By]aws and

WHEREAS, the state of Washington (“State”) is a state within the United States’ of Afnerica,
possessed.of full powers of state government; anﬁ

selfndeterrmnatmn fer mbes, the authaﬁtjf o
tribal economic development;: and’

regardmg junsdxcmaa overrand: ﬂx& taxatmn nf sale and dnstr‘xbuken G ciparettoss

WHBREAS the State &nd the ’I‘r;be Wﬂi bernreﬁtf__f‘ fes"lﬂfmn 0f iha‘c d;sagreeﬁrsm by the )

this A_greemant wﬂl enable taxaﬁcm ’bem g At ssem:lal attrlbute' oftribal smerezgmy aud atool °
of self-sufficiency; and ) o

WHEREAS, the State and the Tribe will also beﬁef t ‘ﬁy the exercise of the attributes of
sovereignty and from the improved well-being of earolled wrembers fhat wﬂl result ‘ﬁ‘i}m ‘
economio dévelopment bﬂh& Tribeand itsmembers; and' - :

WHEREAS, both the Tribe and State desire a positive working relationship in matters of mutusl
interest and seek to resolve disputes and dls&greements hy conducting discussions on g
governmeni-to-government basis; and iz

WHEREAS,; the mutual interests-ofthe Stateand-the Tribe bicught tHess tworgovernients
together to pursue their common mterest in resalvmg this tax dzsag:reement and

WHEREAS, nothing herein shall waive the sovereign imupunity from suit of the “Tfibe orthe
State, nor shall anything herein waive, alter, or dxmmish any nghts pnvxleges or rmmumtles
guaranteed by the Treaty ofMedxmzie Creek and E

NOW THEREFORE, the Puyallup Tribe by and thremgh its Chaumam and the state ef
Washingtort by and thirough its Govertior, dochereby enter intothis Agresiment for their toitaal
benefit, '



1.

Recitaly

Bevereign Immusity

Nothing in this Agreement shall be canstmed ds a waiver, it whole or in part, of either
party’s sovefeign immunity.

Tribe Does Not Submit to State Jurisdiction

By entering into-this. A,grecment, the Fribe does.not concede that the-laws of the State,.
including its.tax and rax. opllection provisions,.apply to-the-Tribe, its members, or agents
regarding activities and conduct within or cmtsxde of Indian country.

State-Does Not Concede. Tribal Immunity .-
By entering intothis Agreem _ doe& nat cenaed&that the Tribehas.any 1mmamty
from its tax and tax collection provisions:. .. - ,

Agreement Does:Not Create any. Fhird PartyBeneficiaries
No third party shall have any.rights.or.obligations-under this-Agreement,

Tobacco Master SeiilemeutAgrggmmt e _
This Agreement is not.intend agh the: s.share of proceeds under-the Master -
Settlement Agreement entered into by the State ovember:23,.1998: The Tribe _
recognmes the State has an interest regafdmg nonpartleipatmg manufacturers. The State
recognizes.the Tribe h i i : tlement-Agreement.. The Tribe agrees .
that it will not.jmped ate’s mphianee of the-nonparticipating -
manufacturers, and the Tmba reserves its nghts regarding these matters. Nothing.in this
Agreement supercedes or replaces chapters 70.157 or 70.158 RCW.,

Jurisdiction .
This Agreement does not expand or hm*-;i: the: juﬂsdicuéﬁ of. exther the ’fnhe or the State.

I"A;RI '
Definitions

“Agreement” means this Agreement entered into.by:the State and the Puyallup Tribe.

“Carlon” or “carton of cigarettes” means, unless otherwise indicated, 2 carton of two hundred
{200) cigarettes. . : : . .

“Cigarette’” means any roll for smeking made wholly o in.part:ef tobaces; irrespective of
size-or shape and irrespective of the tobacco being flavored, adulterated, or mixed with any
other ingredient, where suchzoll.hasa WEDPEF OL.0OVEr made of-paper.or any material,
except where such wrapper:is-wholly orin.the.greater patt made of natural leaftobaceo in jts
natural state. :



4. “Department” means thé Washingtors State Diparinient of Revenue,

5. “Essential government services™ means services provided by the Tribe, mc]udmg, but not
limited to, administration, public faci] , b &
sewer, water, environmental and Tand use; ansportation
development. ]

Aty

tility services, and economic

6. “Indian country,” consistent with'the meating given in T8'U.8.C. 1151, reatis;

a. All land within the limits of the Puyallup Indian Reservation nder h jurisdiction of the
Uniited States govérament; niotwithstanding 1 {$suance of any paltert, and, including
rights of way running through the Reservation; and

b. All Indian allotments or other lands held intrust for an enrolied Tribal member or the
Tribe, the Tribal titles to which have ngt been extinguished, including rights of way
running through the same. :

=5

7. “quuor Control Board” or “Board” is an agency {:sf ﬂxe St&te w&th gty

thar the ?nyaﬁup Tnbe i i

10. “Parties to the Agreement” or “parties” means the Puyallup Tribe and the State.

11, “I’uya;fh)p Indian Resewatrcm or¥Resé

4. “Tobacco products” means cigars, chemms, stogies, perigues, granuiated plug ﬁuf, cr!mp
cut, ready rubbed, and other smekmg tﬁbaecn, snuff snuﬁ* flour, cavendxsh, pli and tvmst

15. “Tribal membeér” means an’ enreﬂaé mermiber Qf“‘ihﬁ ?uyallup Tribe.“For purposes of this
Agreement, & member of another fedetally recognized Tribe who is the spouse of an enrclled
Puyallup Trbal member shall be ireated the same as an enrolled member of the Puyallup
Tribe, _



16.

17

18.

19.

“Tribally-licensed rotailer” means a tribal member who.has a business license from the
Puyallup Tribe to sell cigarettes at refail from a business loested in Indian country.

“Iribal cigaretfe tax” means thet enacted a§ a O "srgn of Tribal ardmance on.cigarettes
sold at refail, expressed as a flat amount in cents per cigarette and units of packs and cartons,
as more fuliy set forth in Part IV of this Agrecmen;:

“Tribe,” or “Tribal,” means or refers to the Puyallup Tribe.:

“Wholesaler™ means a- person Who pmchases

lIs,.or distributes cigarettes for the purpose
of resale. _

PAR‘I’ IH
Apphmblhty of the Agreement

Execution of Agresnient .
This Agréement shall becorme effective upcn cﬁmplét:en gf three steps (a) authorization f@r
the Governor's signature by enactment islature; (b) approyal bythe
Tribal Councit as mdmated by the signature of the Trib wat, and {c) approval by the
State as indicated by the signature of the Governor. ;,Thm_ Agreementsh&li be executed in -
duplicate ofiginals, with each parly retaining one fully-
Agreement.

Application

From its. executxen, and
Tribal resofution meetin !
to the retail sale of cxgareife’srb
Sales subject to the Tribal cigar !ns ,Agreamarzt are: ﬁmse m,
which delivery and physlc&l‘ ' arettes.from the.retail sellerto
the buyer ocears within Indien country. Ifithe Tribe desires to pursue mail order and/or
internet sales of cigarettes, the Tribe and State agree to negotiate.in good faith mutually
acceptable terms and conditions of & memorandum of understandmg goncerning the taxation
of such sales. :

Sl

Scope Limited -
This Agreement is limited it
This Agreement does not.affe
a. Cigarettes sold at retail by nan- - .
b. Tobacco Products as defined in Part 1T of this Agreement; and

¢. Cigarettes manufactured by the: Tribe or its enterprises within Indian countsy. .




2"

Trzbaﬂy&rccns@d ratax!ers
a.

Tax Tmposed o ﬁﬁ&it-@ﬁté&-bg’sti%ﬁﬁi&‘
4.

Revenue-Sharing

Impﬂsman ‘of Tribial C]gﬁrette Tirxes

comply with the terms «3
enforce a requirement th
Indian Reservation must
to provid'e to the Depamnsqg |

version oftha hst Thc T
subgect to ﬂ'ilS C@mp’ '

The Tribe shall enact pellcxes tegaiding Trib 3 :Tnbaliy—hcensed
retailers. Such policies shall be in accord with and i i ﬁzﬂheraﬁﬁ:e of Part, X of the
Agreement.

Subjeet to Part VI, Section 1, concerning retail sales té-'ﬁib&i'mﬁmbars,. the Tribeg, bjf
ordinanve and in accord with the requirements of this Part, shall impose Tribal cigarette
taxes on all sales by the Tri_b:e as ret—aii;gg_, d by Tribally-licensed retailers of cigarettes to

Beginm”ng no sooner than the—dat:e thi"s" t is signed by both pames, anﬁ Subj ect
to enactmem of a Tribal ordmanfze authﬁﬁzmg thei 1mpﬁsman af a Tri

less than 5 875 cérits per mgare ¢

‘carton). N

Durmg the term of thxs Agmement zxpan any fotu
hias

State tax Upon any future dmrcase in the
c!garette taxina sumia;r ma!mer ’

Tnbe Tﬂbaﬂywllcenéé;d
of retail buyers. Iidddit

The Tribe shall provide tor the Stats, 6 ra‘quaridily ba

that the Tribie receives ﬁ*‘am 1l coll etra -csf‘th




PART Y .
Parchase and Sale of C:garettes by Tribal Retailers

1. Wholesale Purchases - Requ:?ements
By Trzba; ordinanne the Trib

3. Retail Saje Pr:cing Req uirﬁmants
The retail selfing price of any cigarette must not be less than the price.paid by the retailer for
the cigarette, and such ,prj(:t: must include the full amount. of cigarette taximposed on the.
cigarettes, _ .

PARTVL . |
- Tax.Stamps -

licensed retailers and the
part VL R
b. The Tnbe agrges 1 i

2. Creation snd Supply {rf T
a. The Tribe. sha!l arran
appropriate:
discrete identifi catzcm $

b. The Tribe shall purchase stampsdrom-a natio

3. Stamp Vendor Centract
a. The Tribe shall contract with-a.bank or other. Approp iate vendon to.di
The stamp vendor shall distribute stamg

to the vendor of the Tribal cigaretie tax- ;
contract shall provide that the Tribe shall purchase g sapp!y c;f Tnhal fax stamps from the

- manufacturer and make them available for purchase by wholesalers through the stamp

vendor. The Tribe may, at its option, select as the stamp vendor the bank with which the
Department contracts for that service, or some other third party stamp vendor satisfactory



to both the Tribe and the Department.’ The'Tribe agrees to provide the Department of
Revenue with a eopy of its stamp vendorcontract.
b. The Tribe shall require the stamp vendor to:
i) Remit to the Tribe all revenue collected ﬁ"om th' T
being less a reasonableadminists 3
i) Provide to the Tribe aiidito :
Tribak tax stanips:sold; and makeitsrecords avmlabiatfo:ﬁ-&adnﬁng‘ "by the ”I‘nba and
the Department;
c. This agreement contemplates that the Tribe mizy at some pﬁmt in the ﬁxture act as zts own
stamp vendor. In the event that the Tribe decid ' st
to-first enter into-a-memt andum af*agr
- setivity, IR

ﬁaa” clg ] .ette fax’ (snch atfiount

4. Requirements for: Affix“atmn ﬂf Stamps= i
a. Wh@lesalers shalt-affiztheéts '

pousessionim-excass-of seventyst B i

Holidays) is in contravention of this Agreemﬁnt The term “hﬁhday” is hmlt‘ed 16 ﬂf&
following holidays: New Years Day, Memorial Day, Fourth of Jaly, Labor Day,
Thauksgiving, and Christmas,

¢. For the purposes of this Section 4 of Part
retail, including an outletswholly: ewnédaand:@perated ’by‘the Tnbe, is ot a wholesaler
The Tribe agrees to purchase for and sell from any retail outlet that it owns and operates
only stamped cigareties acquired fmm the sources listed in Part V of 'this Agreem‘e;ﬁt—;

The State: agrees that alk transaetrans that canf TV th the equ:rementmfﬂuw&gmement
do not violate statelaw.and thatitsdll not dssesttha uch transaction-violate &
for the purpose of 18U.8.€.-§ 2342:-orother federal law:specifically based cirviolation'of
state cigarette laws or other tax laws,




1

JART VIL
-Whaolesalers:

Whnlcsalers Ln:enset‘_l' ?f;‘thﬁ State

5F
detzulmg which t:lgarettes are. subject to State tax and Wh.lch‘ c;garettes are: subject to the
Tribal mgarette tax,

1.

3.

terms of th;s Agrﬁement Ifthe Tﬂbe by ztseif‘ ot thmugh awhelly—owned and Gperated
Tnbal enterpnse selis cigarettes at whelesale to Tﬁbafliy—hcensed retaﬁem that wholasale

Tutent -

It is the Intent thhe pames that respgnmbmty fer ﬁnfercement of‘ the terms of‘thm |
Agrecment shali be shared by tthe State and the Tnbe_ The : "

pnmary resp@nsxbi litysfo
work-cooperatively withe
ways to facilitate their respectws enforcsment respenmblhties

Commercial Carviers
The State. fscegﬁms ' 5l
make shipments of ciga ttes BY: COMBIET :

by documents required unders this: Agreement aad-are sub_zect m adw?ance nouce requu:ements-

Notification

If the Tribe has elected to act as a wholesaler, the Tribe or its designee shall notify the
Department seventy-two (72) hours jn advance of any shipments of unstamped cigarettes to
the Tribe. Such notice shall include who is making the shipment (meaning who is the
wholesaler), detail regarding both quantity and brand, and the inveice order number.
Transportation of the cigarettes without the notice required by this section subjects the



. General

- with-the terms ofthis:Agreéémerits “Thi
that:compliance. Theverificationprocess

2. Complisnce ngmm
A The Tﬁhe agmes t{}esfabi

3. Tribal Anditor to Review-GovernmentRecord
a. For the purposes of any audit involvingd

memorandint of agreement
i *advance&;~ oﬁce pr:av;smn

PART‘]X

The parties wish to prowde assurance dnd ¢

make up the cxgaretts stampin& seihng, and taxing actmtles under lns»A

'regard m‘ ' ;
iy Sales 1:0 ANINOTS; o o R
1) Salesof unstampeé mgarﬁté? SR DERE G sl w
i) Sales of cigareties obtained from unauthanzed SQurees;
iv) Pricing compliance; and
v} Other factors agreed 1o by the parties? = -
. The Tribe agrees it will provide motitordng sampling, investigation, reporting, and
related activities necessary to carry out the retailer compliance program, either by
sontract with an mdependent tblrd patty or by the 'I‘rtbe 8 ngarette T&x Enfomement
5 Th bt HEE N g

1dentify efthe thi:*d paxm if-ay,
. The Tribes agrees:thatdt will requiied)
shared sinroftansously-withitheTribe theD EoEReve
Tribe, Beard, and Department cheVenue wark:mg together shal
_ for reports-and criteriafortimelinessof teporting-and-sharinipsinfori
violations. Except in cases of suspected and/or documented viclations of the Agreement.
or Tribal law, the reports will not reveal the identities of retailers who are the subjeetsvof
1he roports; other than foverifysthat-all Tribally-licensediretailorshave. been memtereﬂ
within the period of time specified by the parties as appropﬁate— L

‘government’ mums—a ."entemnsa actmuas,
the Tribe may use the same independent auditor that it uses to perform s rouiine




1. Gcnefal : :
a, Thes Tnbe ami the $ta£

b.

2. Summary

government audits. The. Tribe-agrees that-the-auditor wilkbe.a certified public.accountant
in good standing, The A r will review.reco ds—@n an axmual basis; cmnszstent with. the
Tribe’s fiscal year, to: > Partuniess otherwisy
Tribe will retain the Auditor and bear i‘he costs Di‘ the auditmg services. The 'I“nbe shaii
be entitled to communicate freely with the Auditor.
The Auditor shall review records for alliyearsduring the current appropriate audit eycle,
and may review recordsfor.eatlier. years. after the-date.ofthe signing of the Agreerment
only as necessary foran internal reconciliation of the Tribe's books. The purpese of the
audit is to reconcile tax coll ctxans and to provide the State timely and accurate
informationregarding.com ' greement... -
The Auditor will comy ythe:Repartment: fReventIe he: quumz Conitrol
Board, and the Tribe, a:s eparate rep Sit-contalning: tlmely aﬁd accurate information: on: the
following topics: -~ . . . .+ L ,
1. Overall $ax. QGH&C’(IQI}& .
il. Revenue sharing;, ... Lo
iii. Stamp inventory; and: stamp purchasss {xmnrder 13 reeenoﬂe tax: wilectums}
iv. A determination of whether the Tribe has expended revenue ﬁ'cm the czgarérte ta.x on

essential govemment services.
The Aué;tar shall provide. areptz‘t 7K thesempxcs tos theTribe, the: Department arid the

! T ncinded Afscal yearyand:shali be
delivered:no Jat layd:afis ; e's fiscdl year: Thefirstrequired
review shall cover.the period from:thie-effective:date ofthetax through the-end:ofithe
Tribe's fiscal vear. The Department and the Board shall be entitled, by operation-ef this
Agreement, 1o the Auditor's report as outlined in this subgsection, bu: not: to & cepy of the
Anditor's complete audit sf the Tnbes b{)eks *and regmrds emeE

[l

resoived mesteﬁ?estxveiy»threugh jnformal:di ) ;
extent.possible; informal. mefheds shall besused befére engagmg i the f@rmal pr%esses
provided by thisPart. ;- ad S : : :

As used in thisPart"days

The parties. miend, as- spelledl @utm'greaten detml belewfthat fhe dxsputesrcsolutmn provess
will include the following-elementss: - = =0+ :

a.
. Meecting(s) and informal discussion seek tesolution:of: dlspute : T

b
c.
d

. Correction of violation; - -

Notification of Violdation;

Mediation: opinion-and. recammgndatmn ¢

10



3.

4.

‘s.

e. Termination of Agreement urider-defined circdmstatices.

Notification of Violation
a. Ifa party believes that there has occurred or is occurring a viclaticn covered by thisPart
X, it shall nohfy th& efhef p&rty?n wnt" % stanng the nafure ﬁf‘th? a}ieged woiatlon and

procedure:ﬁ thxs Parw{ S5
b. The parties shall meet within 14 d
parties agree:on'a differentdute; andotits
meet. They shall attenipt ta resalve the issue

i iolation;unless 1l
tther-Gecasions aﬁhey Shall Bpree to
raised by the Notice _ef Vjt.ﬁ%tggn and to

Wrediation
a. Ifthe parties are unabl"’

each party shall seiect aﬁ:ediateﬁ _dgthetwe ed:aiors* 1e
]mnﬂy se]ect a ﬂurd medmtpr Medl tion shal! coeur w ith a;rea emabi >

sha?e-eqﬁaliy the? e’theﬁ's‘:‘ﬁs”t
medratﬁf : T

eaused by attlans ef“any retaﬂe a'resolver Wth respect

to that part of & disagreement or disput& involving & mwnier tetailer the parties inust

wait at least 45 days aﬁer the serxdmg i}f the Notice of leatwn bafﬂre desl;vermg a
’ . hat e - : . g

*thzmgh lmtmfed Wzth ;
is the ex;}sgtatacn of' thie Fp

Opinion, Remmmendatiun, Remedlﬁ
W;thm 3 reasanahle ﬁme after campieﬁeﬁ of the medlatlan sessxcm(s) the medla_t&r(s) shali

make a reccammendanen g3 te By sssveohwhichhe _art.ze
Recommended remedics may: rnciude-:a:zd:taafrelevant-Tﬁhai; @ ret&i!e;‘-rs; Wawﬁalesﬂér’s
records, interpretation of Agreement terms, changes in reﬁomugg recordkeeping, enforcentent
practices, business praetices, action by one or both parties to enforce the requirements of this
Agreement or of applicable law, or similar actions. Recommended remedies shall not

11



7.

not specxhca]ly sub}ect to disclosure under thxs Agreement

Termination of Agreement
a. Itis the pames mtent that in cases whcre,-

mthe mcdzat;a;(s} epxmon, there hag:beerr a
offending party be- givenareasonable time to

vill vary withthe

nanly be I‘ﬁqﬂlfed for &

of an anﬂl’tﬁﬂt elemen‘i éf what it bargained for in this Agre,ement and mcludes but is
not neﬁessaﬁly hm:ted ta, thc fallow:n&vxelatfonsl

Agreement’ ' o e
ii} Failure to submit to medfamm as required by th:sl’_,,,,:j.--, -
iit) Failure of the Tribe to establish a comphanee program,
w) A breach Bf the cﬂnﬁdeﬂtzahty provisions of Part XTH of this Agreement;
; i _enu&ghamng pbhga ansunder ﬂusﬁAgreement

vm} Faﬂnre of t‘he. Tribe.to: enfe;
retailers. ey T

b, Ifthe party inviolatj saught g:emphance

within e reasonzble 4 3 3} ing a-substantisl

violation of the Agreement, the aggm«vad party may, in n;s disc:mtmn chac}se (65 teifmmate

this Agreement. If the agerieved-party: Lterm

time, it-does not waive it

The Department and/or-
allegation is. mada th’a

ﬁnforcemcm actmn accordmg to the provzs:oﬂs of Tribal law. E‘p@n I;he third-or; subﬁequent
violation within any calendar year, the provisions of Se-ctions 2 thmugh 5 of this Part shall

apply.

Notice Requirements

s iing io.scceptunotice by facsinrle, Notioe shall be deemed to
be given thiee (3) werkmg da,ys aﬁ;erthe-»datew 5} issent.- Notice shall be:given as
follows: TR . . _

12



To the Department: Direttor
‘Washington State Depariment of Rovenue
P.O. Box 47454
Olympia, WA 9&504-7454

To the Tribe: Chairman, Puyailup Tnbai Couneil
1850 Alexander Avenue
’I’aeﬁma., WA 9842‘1

With a copy to: - LépalD i&
Puyallup :
1850 Alexdnder Avénie’
Tacoma, WA 98421

Respeonsibilities of the Tribe, tha I}epartmgnt of Reveoue, = .
aﬁd the quuor Con '

Revenus; ané the Ls quor C@nfml 3

1. Tribe SRR ET S 3
The Tribe is respanszbie for thfz adxmmstmhan of’ the Agreement & cumphance: program,

negonatmnsand toworktesgcther mth‘thﬁ]})ep évenue and the Trbe'ts
compliance with-his Apreéinént: AR SRR S T SR e e

3. Department of Revenue o
- The De}iﬂz‘tment 1s responslble ﬁ:}rfhe ¥ila 'f"f"-"'f," ‘m the Agreenie

State.

This Agreement may remain in effect no ]onger than cxghz" {B}yeafs Fromits eﬁ'ective date;
subject to the termination provisions of Part X of this Agreement, Amendments or extensions to
the Agreement shall be considered upon the written request of either party. Disputes regarding



requests for amendment of this Agreement shall be subject to the dispute resolution process.in
Part X of this Agreement,

PART X111
Confidentinlity

All information under the terms of this Agreement.received by, the)cpartment or open to
Department review is “return or tix information” and is subject to the provisions of RCW
$2.32.330, the tax information “secrecy clause.” Allotherinformation that is subject to review
by the Auditor or review by the mediator or certified publis ; nt is confidential and shall
not be disclosed to anyone, in any forum, for any purposs,

PART XXV
Misc‘glfaqgﬂsns@myisians

1. Periodic Review of Agmeme 5.
a. Represmtaﬂves of the Tnbe am:i the Depaﬂment shali meet at mutually agrecable times
) f sither:party to review the status oftius
b. Ttisthe expeotahan of the part epaﬁmeng ami the Liquer Contml
Board will mect freely to diseuss jurisdictional issues, expectations, and pretocols, and to
share enforcement and compliance mfermatwn

2. Sales to Minors

Neither the Tribe nor a Tnbally-hcensed retailer shaii scfl or give, or penmt to be sold or
given, cigaretles to any person under the age of eighteen {18) years. .

shall certify tha-use of such revetze urlzdar'fhe; process set foi
4, Rulﬁ 19% — Ap;}liﬁ&ﬁoﬂ
192)

5. Other Retail Sales within Indiau Couniry by Tribal Moewbers
Under Puyallup Tribal law, only licensed Tribal retailers are permitted to make retail
ciparette sales within Indzan country. The<Fribeagrees to pravide through tribal ordinance
for Stlspﬁnswn or revocation. of such ] }Jcsns wt?tms:e-fmsta.mzzac:s where after notice is given and
opportunity to comply is provided, the retaifer’s sale of cxgarettes remains out of compliance
with the requirements-of) ﬂn& Gompaat e

14



6. Subsequent State Legisiative Enactments
If the State Legislature enacts 2 law that provides more favorable terms for the Puyallup
Tribe, the parties shall amend the Agreement to reflect such terms.

7. Severability : ;

If apy provision of this Agrecment or its application to any person or ¢ircumstance is held
invalid, the remainder of the Agreement is not affected,

THUS AGREED THIS _

day of ,«4??«1_. 2005

PUYALLUP TRIBE STATE OF WAS;?{I'NGTE}N

Herman Dillon, Sr., _ ’ Christine O. Gregoire,(_/
Chairman Governor

The Puyallup Tribe - State of Washington

15



BEFORE THE WASHINGTON STATE LIQUOR CONTROL BOARD

IN THE MATTER OF )

) .
BI'SII, INC. ) LCB NO. 23,626
d/b/aBI’S 1T ) CONSOLIDATED WITH
4315 PACIFICHWY E ) LCB NO. 23,503
FIFE, WA 98424-2612 )

) OAH NO. 2009-L.CB-0040

Licensee )

) DECLARATION OF
LICENSE NO. (88476-1S ) CHRISTOPHER J.

) MARSTON

)

I, Christopher J. Marston, declare:

| am over the age of eighteen. | am competent to testify to the matters
contained herein and make this Declaration, based upon personal knowledge.

. | am one of the Licensee’s attorneys herein.

Il After the Licensee requested that its counsel assist it with the adverse
ruling by the Washington State Liquor Control Board (“WSLCB”), which was after the
date for appealing or requesting reconsideration of the WSLB’s Final Order, the
Licensee and its counsel have been proceeding as quickly as possible with obtaining
additional evidence to support the Licensee’s Motion to Reopen and Vacate the Order

of Default and Final Order.

DECLARATION OF CHRISTOPHER J. DAVIES PEARSON, p.C.
ATTORNEYS AT LAW

MARSTON 920 FAWCETT - P.O. BOX 1657

Page 1 TACOMA, WASHINGTON 98401

TELEPHONE (206} 383-5461
FAX (200) 572-3052



1Ml As set forth in Vanita Lam’s declaration, she received a copy of the
gambling agreement around July 29, 2010, from David Bean, one of the Tribal Council
members. While this Agreement was helpful, Mr. Turnipseed was proceeding with
meeting with the Tribal Council to discuss the matter.

IV.  Aifter he met with the Tribal Council, and they offered to support his
position, | discussed the matter with one of the Tribal Council's attorneys in the last
week of August. Thereafter, a declaration was prepared for Mr. Herman Dillon, Sr.

V. [ received his original, executed declaration on Wednesday, September
15, 2010. Thereafter, the motion and declaration of Ms. [.am were finalized. As such,
the Licensee has been proceeding as quickly as possible to bring this matter back

before the WSLCB in order for it to review Licensee’s motion to reopen.

oy
Executed at /JZQ’//)% , Washington on this 070 ﬂday of September, 2010.

L

Christopher J. Marston

DECLARATION OF CHRISTOPHER J. DAVIES PEARSON, r.C.
ATTORNEYS AT LAW

MARSTON 920 FAWCETT -- P.Q. BOX 1657

Page 2 TACOMA, WASHINGTON 98401

TELEPHONE (206) 383-5461
FAX (206) 572-3052



BEFORE THE WASHINGTON STATE LIQUOR CONTROL BOARD

IN THE MATTER OF )

)
BJ'S II, INC. } LCB NO. 23,626
d/bfa BJ'S 1l } CONSOLIDATED WITH
4315 PACIFIC HWY E ) I.CB NO. 23,503
FIFE, WA 98424-2612 )

) OAH NO. 2009-LCB-

Licensee ) 0040

)
LICENSE NO. 088476-18 ) NOTICE OF

) APPEARANCE

)

)

)
TO: Washington State Liquor Control Board

COMES NOW the Licensee, BJ’S II, Inc., d/b/a BI’S 1I,, and enters herewith its
appearance by Christopher J. Marston of Davies Pearson, P.C., attorneys undersigned, and
directs that all future pleadings or papers in the above entitled cause, exclusive of original
process, be served upon the said Licensee by leaving a copy with its attorneys undersigned.

The Licensee expressly reserves all rights and defenses herein including, but not limited to,

NOTICE OF APPEARANCE DAVIES PEARSON, p.C.
P age 1 ATTORNEYS AT LAW
kk / s:\19x0x\1 20x1 9056\ 1 \pleadwoa.doe ,? i%gﬁﬁcﬁfs}ﬁﬁ%fo%xggiﬁ

TELEPHONE (206) 383-5461
FAX (206) 572-3052



insufficiency of service of process and lack of personal and subject matter jurisdiction.

DATED this ;bﬂ day of September, 2010.

NOTICE OF APPEARANCE
Page 2

kk 7 s\ 9xx:x\190xx11 9056\ \pleadnoa.doc

DAVIES PEARSON, P.C.

Christopher J. Marston, WSB #30571

Attorneys for Licensce

DAVIES PEARSON, P.C.
ATTORNEYS AT LAW
920 FAWCETT -- P.O. BOX 1657
TACOMA, WASHINGTON 98401
TELEPHONE (206) 383-5461
FAX (206) 572-3052



BEFORE THE WASHINGTON STATE LIQUOR CONTROL BOARD

IN THE MATTER OF: LCB NO. 23,626
CONSOLIDATED WITH

BJ’S I, INC: LCB NO. 23,503

d/b/aBJ’S I

4315 PACIFIC HWY E

FIFE, WA 98424-2612 OAH NO. 2009-LCB-0040
FINAL ORDER OF THE BOARD

LICENSEE
LICENSE NO. 088476-1S

The above entitled matter coming on regularly before the Board, and it appearing that:

1. A telephone hearing commenced on April 15, 2010 at the lcensee’s timely request for an
administrative hearing.

2. The Liquor Control Board’s Complaint dated August 25,‘ 2009, alleged that on August 29,
2007, David Turnipseed, the sole corporate officer of BJ’s II, was convicted of a felony, making him
ineligible for a liquor license under RCW 66.24.101(2), WAC 314-12-020(3) and 314-07-040.

3. On February 11, 2010, the Liguor Control Board’s Licensing Director issued a Statement
of Intent to Revoke Liquor License based on David Tumnipseed’s August 29, 2007 felgny conviction
which accumulated 12 criminal record points. Based on RCW 66.24.010 (2) and WAC 314-07-040 (1) a
- criminal history of eight points is grounds for license denial.

4, The Appellant did not appear for the hearing nor request a continuance. The Education and

Enforcement Division of the Board was represented by Assistant Atiorney General Brian Considine.

FINAL ORDER OF THE BOARD 1
LCB NO. 23,503 and 23,626

BI’SII, INC

d/b/aBJ’S 11



5. On May 7, 2010, Administrative Law Judge Mary Ellen Goodwin entered her, Initial
Order, ordering that the appellant was in default and dismissing the appeal.
6. No request to vacate the default was filed. |
7-. The entire record in this proceeding was presented to the Board for final decision, and the
Board having fully considered said record and being fully advised in the premises;
NOW THEREFORE;
[T IS HEREBY ORDERED that the Statemnent of Intent Not to Renew Liquor License for case 23,636 is
adopted by the Board;
[T IS HEREBY FURTHER ORDERED that the Complaint filed in case 23,503 is sustained;
AND that the liquor license privileges granted to BJ’s II, Inc. d/b/a BI's IT at 4315 Pacific Hwy E, in Fife,

Washington, License 0-88476, are hereby permanently revoked effective July 9, 2010,

: . . A
DATED at Olympia, Washington this 9/ day of ,;j/j{;;gﬂg_/ , 2010.

WASHINGTON STATE LIQUOR CONTROL BOARD

Y74 2

f L_ﬂ;’%?f?}ﬁ/)f? w\‘j//r;z/,//%
- '

/5? uc:){’ LV ///5/%’ 2l
/ﬁ;\,@,} d. Ao

Reconsideration. Pursuant to RCW 34.05.470, you have ten {10} days from the mailing of this

Order fo file a petition for reconsideration stating the specific grounds on which relief is requested. A
petition for reconsideration, together with any argument in support thereof, should be filed by mailing or
delivering 1t directly to the Washington State Liquor Control Board, Atin: Kevin McCarroll, 3000
.Paciﬁc Avenue Southeast, PO Box 430706, Olympia, WA 98504-3076, with a copy to all other parties

of record and their representatives. Filing means actual receipt of the document at the Board's office.

FINAL ORDER OF THE BOARD 2
LCB NO. 23,503 and 23,626

BI'S II, INC

dibsa BI'S 1L



RCW 34.05.010(6). A copy shall also be sent to Mary M. Tennyson, Senior Assistant Attorney General,
1125 Washington St. SE, P.O. Box 40110, Olympia, WA 98504-0110. A timely petition for
reconsideration is deemed to be denied if, within twenty (20) days from the date the petition is filed, the
agency does not (a) dispose of the petition or (b) serve the parties with a written notice specifying the date
by which it will act on the petition. An order denying reconsideration is not subject to judicial review.
RCW 34.05.470(5). The filing of a petition for reconsideration is not a prerequisite for filing a petition -
for judicial review.

Stay of Effectiveness. The filing of a petition for reconsideration does not stay the effectiveness of

this Order. The Board has determined not to consider a petition to stay the effectiveness of this Order.
Any such request should be made in connection with a petition for judicial review under chapter 34.05

RCW and RCW 34.05.550.

Judicial Review. Proceedings for judicial review may be instituted by filing a petition in superior

court according to tile 'prbcedures specified in chapter 34.05 RCW, Part V, Judicial Review and Civil
Enforéement. The petition for judicial review of this Order shall be filed with the appropriate court and
served on the Board, the Office of the Attorney General, and all parties within thirty days after service of
the final order, as provided in RCW 34.05.542.

Service. This Order was served on you the day it was deposited in the United States mail. RCW

34.05.010(19).
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STATE OF WASHINGTON
BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE WASHINGTON STATE LIQUOR CONTROL BOARD

In The Matter of: Docket No. 2009-LCB-0040
DAVID R. TURNIPSEED, DBA BJ'S I, LCB No. 23,626
INC., DBABJ’'S lI consolidated with _ e g |
LCB No. 23,503 REGENZT

4315 PACIFIC HIGHWAY EAST. | W—
FIFE, WA 98424-2612 | PAEET Ui

_ o LIQUOR GO DOMRE
LICENSEE INITIAL ORDER SOARD Awiiis T RATION

LICENSE NO. 088476

STATEMENT OF THE CASE

Administrative Law Judge Mary Ellen Goodwin commenced a telephone hearing on April
15, 2010, at 9:10 a.m., pursuant to due and proper notice to all interested parties. The
parties were advised in the Third Prehearing Conference Order and Notice of Hearing to
call the Office of Administrative Hearings 10 minutes before the time scheduled for-
hearing to advise of the telephone number where they could be reached. Because the
licensee, David R. Turnipseed , dba BJ’s 1l, Inc. had not contacted the Office of
Administrative Hearings by 9:00 a.m., | waited until 9:10 a.m. to start the hearing. David
R. Turnipseed failed to appear. Mr. Turnipseed did not request a continuance or
otherwise contact the Office of Administrative Hearings.  The Licensing Division and the
Enforcement Division of the Liguor Control Board Department were represented by Brian
Considine, Assistant Attorney General. Alan Rathbun, Director of the Licensing and
Regulation Division of the Liquor Control Board, testified on behalf of the Licensing
Division. AAG Brian Considine moved to dismiss Mr. Turnipseed’s appeal(s) based on
his failure to appear for hearing. The motion was granted and David Turnipseed, dba BJ’s
I, Inc. was held in default,

Docket No. 2009- LCB-0040, (LCB No. 23,503) is an enforcement action brought by the
Liquor Control Board to revoke the license of David Turnipseed, dba BJ's 1l, Inc., based
on David R. Turnipseed’s 2007 federal felony conviction for Trafficking in Contraband
Cigarettes. Exhibit 3
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Docket No. 2009 LCB-0040, (LCB No. 23, 626) is a licensing action brought by the Liquor
Control Board to revoke the license of David R. Turnipseed, the sole corporate officer of
BJ's li, Inc., because Mr. Turnipseed is ineligible for a license based on his accumulation
of 12 criminal record points resulting from his 2007 federal felony conviction.

The enforcement and licensing actions were consolidated at the time of the Third Pre-
Hearing Conference on March 2, 2010. On April 15, 2010, Assistant Attorney General,
Brian Considine, moved to dismiss the enforcement action before proceeding to hearing
on the licensing action. The motion to dismiss the enforcement action (LCB-23,503) was
granted.

FINDINGS OF FACT

1. David Turnipseed, dba BJ's II, Inc. at 4315 Pacific Highway East, Fife, WA. is the sole
corporate officer of BJ's Il, Inc. Exhibit 6, p. 1.

2. David Turnipseed, dba BJ’s Il, Inc., has held liquor license No. 088476 since July 28,
2006. Exhibits 1 and 6.

3. On March 24, 2005, David Turnipseed was indicted on felony charges by the grand jury
for the U.S. District Court, Western District of Washington. Exhibit 2.

4. On August 29, 2007, David Turnipseed plead guilty to the federal fe1ony charge of
Trafficking in Contraband C|garettes Exhibit 3.

5. As a result of his 2007 felony conviction, David R. Turnipseed accumulated 12 criminal
record points. Exhibits 1 and 5.

6. Alan Rathbun, the Director of the Licensing and Regulation Division of the YWashington
State Liquor Control Board, oversees the issuance, renewal, cancellatlon and revocation
of liquor licenses. Testimony of Alan Rathbun.

7. On December 31, 2008, Lisa Rod, CHRI Coordinator, sent an interoffice
communication to The Board and to Officer Jim Sawyers of the Tacoma Enforcement
Office recommending cancellation of David Tumipseed's liquor license because of his
August 29, 2007 felony conviction which resulted his accumulating 12 criminal record
points. Exhibit 5.

8. On January 25, 2010, Sergeant L.J. (Jim) Sawyers of the Tacoma Enforcement
Division sent an Interoffice communication to Captain Lisa Reinke of Region 1,
recommending cancellation of David Turnipseed’s liquor license because he was the sole
corporate officer for BJ’s 11, Inc. and had accumulated 12 criminal record points as the
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result of his guilty plea on August 29, 2007 to Trafficking in Contraband Cigarettes.
Exhibit 6.

9. On February 8, 2010, Alan Rathbun approved the Enforcement D'ivision’s request for
cancellation of BJ's Il, Inc. License No. 088476, 4315 Pacific Highway East, Fife, WA
98424, UBI No. 601 521 458 001 0001. Exhibit 6 and testimony of Alan Rathbun.

10. On February 11, 2010, the Washington State Liguor Control Board issued the
Statement of Intent to Revoke Liquor License. Exhibit 1

11. On March 2, 2010, the Liquor Control Board received David Turnipseed’s, dba BJ’s
I, Inc., Request for Hearing and Response to Statement of Intent to Revoke. Exhibit 1, pp.
3 and 4.

12. On March 3, 2010, the Office of Administrative Hearings mailed a Notice of Hearing to
David R. Turnipseed dba BJ's ll, Inc., which stated: Default: Any party who fails to attend
-or participate in a hearing or other state-of an adjudicative proceeding may be held in
default in accordance with RCW 34.05.434

13. On April 15, 2010, David R. Turnipseed, dba BJ's Il, Inc. was offered the opportunity to
participate in a hearing before the Office of Administrative Hearings. Because David R.

~Turnipseed, dba BJ's |l, Inc. failed to appear and participate in the hearing, he was held in
defauit.

14. The Washington State Liquor Control Board Licensing Division established by a
preponderance of the evidence that David Turnipseed dba BJ’s |1, is not eligible for a
liquor license because of he has 12 criminal record points.

CONCLUSIONS OF LAW

1. thave jurisdiction over the persons and subject matter herein pursuant to chapter
34.12 RCW.

2. The Washington State Liquor Control Board has jurisdiction over David R. Turnipseed,
dba BJ's Il, Inc., 4315 Pacific Highway East, Fife, WA 98424, who holds fiquor license
No. 088476 issued July 28, 2006 pursuant to chapter 66.24 and subject to the provisions
of RCW 66.24.010.

3. Inthe case of a corporation, fingerprinting and criminal history record information
checks may be required of its present and any subsequent officers, manager, and
stockholders who hold more than ten percent of the total issued and outstanding stock of
the applicant corporation...For the purpose of reviewing any application for a license and
for considering the denial, suspension, revocation, or renewal or denial thereof, of any
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license, the liquor control board may consider any prior criminal conduct of the applicant
including an administrative violation history record with the board and a criminal history
record information check. RCW 66.24.010(2)

4. The restrictions on license issuance specified in RCW 66.24.010(2) shall be construed
to be continuing conditions for retaining an existing license and any licensed person who
ceases to be eligible for issuance of a license under RCW 66.24.010(2) shall also cease
to be eligible to hold any license already issued. RCW 66.24.010(3)

5. Per RCW 66.24.010(1), a liquor license must be issued in the name(s) of the true
party(ies) of interest.

6. - For purposes of this title, "true party of interest” means for a privately held corporation,
all corporate officers or persons with equivalent title. All stockholders who hoid more than
10% of the issued or outstanding stock. (Note: in order for the liquor control board to
identify the true parties of interest, we will need to know all parties who have been issued
or will be issued corporate stock.) . . .Any entity Any person who is in receipt of, or has the
right to receive, more than ten percent of the gross or net sales from the licensed business
during any full or partial calendar or fiscal year. For the purposes of this chapter. "Gross
‘sales” includes the entire gross receipts from all sales and services made in, upon, or from
the licensed business. "Net sales" means gross sales minus cost of goods sold. WAC
314.07.035 (1)

7. Because he is the sole corporate officer of BJ’s Il, Inc., David R. Turnipseed, is the true
party of interest in this proceeding.

8. The board may conduct an investigation of any person or entity who exercises any
control over the applicant's business operations. WAC 314.07.035 (4)

9. When the Board processes a criminal history check on an applicani, it uses a point
system to determine whether the person qualifies for a license. The Board will not normally
issue a license to a person who has accumulated eigiht or more points. A felony conviction
results in the accumulation of 12 criminal record points for a period of ten (10) years. WAC
314.07.040(1)

10. RCW 34.05.440 states that failure to attend or participate in a hearing or other stage
of an adjudicative proceeding may result in the default of the appellant.

11. Because David R. Turnipseed, dba BJ's i, Inc., failed to appear on April 15, 2010 and

participate in the hearing, his appeal(s) in OAH Docket No, 2009-LCB-0040, should be
dismissed.
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NOTICE TO THE PARTIES

, Either the licensee or permit holder or the assistant attorney general may file a
~ petition for review of the initial order with the liquor control board within twenty (20) days of
the date of service of the initial order. RCW 34.05.464 and WAC 10-08-211, 314-29-
010(4)(b) and 314-42-080(1).

The petition for review must:
(i) Specify the portions of the initial order to which exception is taken;
(i)) Refer to the evidence of record which is relied upon to support the
petition; and : _
(iiiy Be filed with the liquor control board and within twenty (20) days of
the date of service of the initial order.

A copy of the petition for review must be mailed to all of the other parties and
their representatives at the time the petition is filed.- Within (10) ten days after service of
the petition for review, any of the other parties may file a response to that petition with the
liquor control board. WAC 314-42-080(3). Copies of the reply must be mailed to all other
parties and their representatives at the time the reply is filed. '

The administrative record, the initial order, and any exceptions filed by the
parties will be circulated to the board members for review. WAC 314-29-010{4)(c).

Following this review, the board will enter a final order. WAC 314-29-
010(4)(d). Within ten days of the service of a final order, any party may file a petition for
reconsideration, stating the specific grounds upon which relief is requested. RCW
34.05.470 and WAC 10.08.215.

The final decision of the board is appealable to the Superior Court under the
provisions of RCW 34.05.510 through 34.05.598.
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12. The Director of the Licensing Division of the Ligquor Control Board properly exercised
his discretion in determining that David R. Turnipseed, dba BJ's II, Inc., is ineligible for
liguor license because he accumulated 12 criminal record points as a result of his 2007
federal felony conviction.

12. The determination of the Director of the Washington State.Liquor Control Board
Licensing Division to revoke License No. 088476-15 from David R. Turnipseed, dba BJ's
l1, Inc., should be affirmed.

INITIAL ORDER

1. Itis ORDERED that the Appellant is in DEFAULT pursuant to RCW 34.05.440 and his
appeal(s) of LCB No. 23,626 and LCB 23,503, OAH Docket No. 2009-LCB-0040 are
hereby DISMISSED.

2. In the alternative, the decision of the Director of the Washington State Liguor Control
Board’s Licensing Division to revoke liquor license No. 088476 of David R. Turnipseed,
dba BJ's |, Inc,, is correct and is AFFIRMED.

Dated this 7th day of May 2010 at Olympia, Washington.

2420 Bristol Court SW
PO Box 5046
Olympia, WA 98507-9046
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"CERTIFICATE OF SERVICE

| hereby certify that true and exact copies of the Initial Order in OAH Docket No. 2009-
LCB-0040 were mailed to the following parties, postage prepaid, this 7" day of May,

2010 at Olympia, Washington.

David R. Turnipseed

dba BJ’s 11, Inc.

4315 Pacific Highway East
Fife, WA 98424

Kevin McCarroll

Adjudicative Proceedings Coordinator
Washington State Ligquor Control Board
PO Box 43076

3000 Pacific Ave SE

Olympia, WA 98504-3076

Initia!l Order

Wit mer

Marg{aret Sn;g?nons

Legal Secretary

Brian Considine

Assistant Attorney General
1125 Washington St SE
PO Box 40100

Olympia, WA 98504-0100
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