Washington State
Liquor Control Board

Washington State Liquor Control Board Meeting

Wednesday, February 11, 2015, 10:00 a.m.
Boardroom, LCB Headquarters - 3000 Pacific Avenue SE, Olympia WA 98501

Meeting Agenda

1. CALL TO ORDER

2. APPROVAL OF MEETING MINUTES
Approval of January 14, 2015, Meeting Minutes

3. ACTION ITEMS

Presenter - Karen McCall, Agency Rules Coordinator
A. Board Approval of Emergency Marijuana Rules

4. PUBLIC HEARINGS

Presenter - Karen McCall, Agency Rules Coordinator
A. Public Hearing on Fair Trade Practices Rulemaking

5. WEEKLY MARIJUANA LICENSING UPDATE

Presenter - Frank O’Dell, Marijuana Supervisor

6. NEW BUSINESS/OLD BUSINESS
Citizens are invited to address the Board regarding any issue(s) related to LCB business.

7. ADJOURN

Please note - meeting agendas are subject to change to accommodate LCB business needs
Complete meeting packets are available online: http://Icb.wa.qov/boardmeetings/board _meetings

For questions about agendas or meeting materials you may email maureen.malahovsky@Icb.wa.gov or call 360.664.1717



http://lcb.wa.gov/boardmeetings/board_meetings
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Washington State
Liquor Control Board

Date: February 11, 2015

To: Jane Rushford, Board Chair
Ruthann Kurose, Board Member
Russ Hauge, Board Member

From: Karen McCall, Agency Rules Coordinator

Copy: Rick Garza, Agency Director
Randy Simmons, Deputy Director
Justin Nordhorn, Chief of Enforcement
Becky Smith, Licensing Director

Subject: Approval for Emergency Rules for Recreational Marijuana

These emergency rules are needed to clarify the types of marijuana-infused products
the board will allow marijuana processor to produce and marijuana retailers to sell to
consumers. The emergency rules also include a requirement for the board to approve
all marijuana-infused products, packaging, and labeling; new definitions; a prohibition on
conditional sales, and prohibited practices between the marijuana tiers.

The emergency rules are necessary for the preservation of the public health, safety, and
general welfare. The rule becomes effective upon filing with the Code Reviser’s Office
and will expire June 11, 2015, 120 days after filing.

The emergency rules will become part of the permanent rulemaking the board opened

on June 11, 2014, which also includes revisions to marijuana rules in chapter 314-55
WAC which will include these rules as well as rules to implement 2014 legislation.

Process
The Rules Coordinator requests approval to file emergency rule described above.

If approved for filing, timeline is outlined below:

February 11, 2015 The Board is asked to approve filing the emergency rule
February 11, 2015 The emergency rules becomes effective
June 11, 2015 The emergency rule expires

Emergency Rules — Marijuana Infused Products 1 2/11/15





Approve Disapprove

Jane Rushford, Chairman Date

Approve Disapprove

Ruthann Kurose, Board Member Date

Approve Disapprove

Russ Hauge, Board Member Date

Attachment: Emergency Rule
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Washington State Liquor Control Board
Issue Paper
Emergency Rules for Recreational Marijuana

Date: February 11, 2015
Presented by:  Karen McCall, Agency Rules Coordinator

Description of the Issue

The purpose of this Issue Paper is to request approval from the Board for
emergency rules to clarify the types of marijuana-infused products the board will
allow marijuana processor to produce and marijuana retailers to sell to
consumers. The emergency rules also include a requirement for the board to
approve all marijuana-infused products, packaging, and labeling; new definitions;
a prohibition on conditional sales, and prohibited practices between the
marijuana tiers.

Why is rule making necessary?

Emergency rules are needed to provide additional clarity to the marijuana rules
regarding marijuana-infused products, specifically products that are appealing to
children. The mission of the board is to keep alcohol, tobacco, and marijuana out
of the hands of youth. Many marijuana-infused products on the medical
marijuana market today are appealing to children. Products such as lollipops,
gummy bears, and cotton candy are very appealing to children too young to read
a label. Definitions are needed to clarify “consultant”, “intermediate product”,
“‘paraphernalia”, and “selling price”. Rules are needed to prohibit conditional

sales and to explain prohibited practices between marijuana license tiers.

Process

The emergency rules are necessary for the preservation of the public health,
safety, and general welfare. The rule becomes effective upon filing with the
Code Reviser’s Office and will expire June 11, 2015, 120 days after filing.

The emergency rules will become part of the permanent rulemaking the board
opened on June 11, 2014, which also includes revisions to marijuana rules in
chapter 314-55 WAC. Proposed rules were filed with the Code Reviser’s Office
on October 15, 2014. After receiving testimony at the public hearing on
December 3, 2014, revisions are needed in the proposed rules to address
concerns of our stakeholders. A request to file a supplemental CR 102 with
revised proposed rules will be coming to the board in the next three to four
weeks.
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AMENDATORY SECTION (Amending WSR 13-21-104, filed 10/21/13, effective
11/21713)

WAC 314-55-010 Definitions. Following are definitions for the
purpose of this chapter. Other definitions are in RCW 69.50.101.

(1) "Applicant”™ or "marijuana license applicant’” means any person
or business entity who is considered by the board as a true party of
interest In a marijuana license, as outlined in WAC 314-55-035.

(2) "Batch™ means a quantity of marijuana-infused product con-
taining material from one or more lots of marijuana.

(3) "Business name'™ or "trade name™ means the name of a licensed
business as used by the licensee on signs and advertising.

(4) "Child care center'” means an entity that regularly provides
child day care and early learning services for a group of children for
periods of less than twenty-four hours licensed by the Washington
state department of early learning under chapter 170-295 WAC.

(5) "Consultant™ means an expert who provides advice or services
in a particular field, whether a fee is charged or not. A consultant
who #s in receipt of, or has the right to receive, a percentage of the
gross or net profit from the licensed business during any full or par-
tial calendar or fiscal year is a true party of interest and subject
to the requirements of WAC 314-55-035. A consultant who exercises any
control over an applicant®s or licensee®s business operations is also
subject to the requirements of WAC 314-55-035(4).

(6) "Elementary school™ means a school for early education that
provides the first four to eight years of basic education and recog-
nized by the Washington state superintendent of public instruction.

((€6))) (7)) "Financier™ means any person or entity, other than a
banking iInstitution, that has made or will make an iInvestment in the
licensed business. A financier can be a person or entity that provides
money as a gift, loans money to the applicant/business and expects to
be paid back the amount of the loan with or without iInterest, or ex-
pects any percentage of the profits from the business in exchange for
a loan or expertise.

(D)) (8) "Game arcade™ means an entertainment venue featuring
primarily video games, simulators, and/or other amusement devices
where persons under twenty-one years of age are not restricted.

((68))) (9 "Intermediate product™ means marijuana flower lots or
other material lots that have been converted by a marijuana processor
to a marijuana concentrate or marijuana-infused product that must be
further processed prior to retail sale.

(10) “Library™ means an organized collection of resources made
accessible to the public for reference or borrowing supported with
money derived from taxation.

((®)) (1) "Licensee™ or "marijuana licensee'™ means any person
or entity that holds a marijuana license, or any person or entity who
iIs a true party of iInterest in a marijuana license, as outlined in WAC
314-55-035.

((28)) (12) Lot"™ means either of the following:

(a) The flowers from one or more marijuana plants of the same
strain. A single lot of flowers cannot weigh more than ((Fkve)) twen-
ty-five pounds; or

(b) The trim, leaves, or other plant matter from one or more mar-
ijuana plants. A single lot of trim, leaves, or other plant matter
cannot weigh more than ((FiFteen)) seventy-five pounds.
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(D)) (13) "Marijuana strain™ means a pure breed or hybrid va-
riety of Cannabis reflecting similar or identical combinations of
properties such as appearance, taste, color, smell, cannabinoid pro-
file, and potency.

(E)) 114) "Member™ means a principal or governing person of a
given entity, including but not limited to: LLC member/manager, presi-
dent, vice-president, secretary, treasurer, CEO, director, stockhold-
er, partner, general partner, limited partner. This includes all spou-
ses of all principals or governing persons named in this definition
and referenced in WAC 314-55-035.

((E3))) (15) "Paraphernalia™ means items used for the storage or
use of usable marijuana, marijuana concentrates, or marijuana-infused
products, such as, but not limited to, lighters, roach clips, pipes,
rolling papers, bongs, and storage containers. ltems for growing, cul-
tivating, and processing marijuana, such as, but not limited to, bu-
tane, lights, and chemicals are not considered "paraphernalia."

(16) "Pesticide”™ means, but is not limited to: (a) Any substance
or mixture of substances intended to prevent, destroy, control, repel,
or mitigate any insect, rodent, snail, slug, fungus, weed, and any
other form of plant or animal life or virus, except virus on or in a
living person or other animal which is normally considered to be a
pest; (b) any substance or mixture of substances intended to be used
as a plant regulator, defoliant, or desiccant; and (c) any spray adju-
vant. Pesticides include substances commonly referred to as herbi-
cides, fungicides, and iInsecticides.

((24))) (A7) "Perimeter™ means a property line that encloses an
area.

((15))) ((18) "Plant canopy™ means the square footage dedicated
to live plant production, such as maintaining mother plants, propagat-
ing plants from seed to plant tissue, clones, vegetative or flowering
area. Plant canopy does not include areas such as space used for the
storage of fertilizers, pesticides, or other products, quarantine, of-
fice space, etc.

((26))) (19) "Playground™ means a public outdoor recreation area
for children, usually equipped with swings, slides, and other play-
ground equipment, owned and/or managed by a city, county, state, or
federal government.

(D)) (20) ""Public park™ means an area of land for the enjoy-
ment of the public, having facilities for rest and/or recreation, such
as a baseball diamond or basketball court, owned and/or managed by a
city, county, state, federal government, or metropolitan park dis-
trict. Public park does not include trails.

((8))) (21) "Public transit center™ means a TfTacility located
outside of the public right of way that is owned and managed by a
transit agency or city, county, state, or federal government for the
express purpose of staging people and vehicles where several bus or
other transit routes converge. They serve as efficient hubs to allow
bus riders from various locations to assemble at a central point to
take advantage of express trips or other route to route transfers.

((19)) (22) ""Recreation center” or "facility” means a super-
vised center that provides a broad range of activities and events in-
tended primarily for use by persons under twenty-one years of age,
owned and/or managed by a charitable nonprofit organization, city,
county, state, or federal government.

((28))) (23) "Residence™ means a person®s address where he or
she physically resides and maintains his or her abode.
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(b)) (24) "Secondary school”™ means a high and/or middle
school: A school for students who have completed their primary educa-
tion, usually attended by children in grades seven to twelve and rec-
ognized by the Washington state superintendent of public instruction.

)) (25) "Selling price"” has the same meaning as in RCW
82.08.010, except when the product is sold under circumstances where
the total amount of consideration paid for the product is not indica-
tive of its true value. For such purposes, ''selling price”™ means the
true value of the product sold as determined or agreed to by the
board. For purposes of this subsection:

(a) "Product™ means marijuana, marijuana concentrates, useable
marijuana, and marijuana-infused products; and

(b) "True value'" means market value based on sales at comparable
locations in this state of the same or similar product of like quality
and character sold under comparable conditions of sale to comparable
purchasers. However, in the absence of such sales of the same or simi-
lar product, true value means the value of the product sold as deter-
mined by all of the seller"s direct and indirect costs attributed to
the product.

(26) "Unit" means an individually packaged marijuana-infused sol-
id or liquid product meant to be eaten or swallowed, not to exceed ten
servings or one hundred milligrams of active tetrahydrocannabinol
(THC), or Delta 9.

NEW SECTION

WAC 314-55-017 Conditional sales prohibited. Conditional sales
of marijuana products are prohibited.

(1) Marijuana producers and processors are prohibited from re-
quiring the purchase of other products and/or services by another mar-
ijuana licensee as a condition of a transaction of marijuana product.
Products and services include, but are not limited to, paraphernalia,
lighters, promotional items, unreasonable processing and/or packaging
charges.

(2) Marijuana retailers are prohibited from requiring a customer
to purchase other products and/or services as a condition to purchas-
ing marijuana product. Products and services include, but are not
limited to, paraphernalia, lighters, promotional items, memberships,
and bags, boxes, or containers.

(3) The selling price of marijuana product must be indicative of
the true value when sold without any other products or services.

NEW SECTION

WAC 314-55-018 Prohibited practices—Money advances—Contracts—
Gifts—Rebates, etc. (1) No 1industry member or marijuana retailer
shall enter into any agreement which causes undue influence over an-
other retailer or industry member. This rule shall not be construed as
prohibiting the placing and accepting of orders for the purchase and
delivery of marijuana that are made In accordance with usual and com-
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mon business practice and that are otherwise in compliance with the
rules.

(2) No marijuana producer or processor shall advance and no mari-
juana retailer shall receive money or moneys®™ worth under an agreement
written or unwritten or by means of any other business practice or ar-
rangement such as:

(a) Gifts;

(b) Discounts;

(c) Loans of money;

(d) Premiums;

(e) Rebates;

(f) Free product of any kind except as allowed by WAC 314-55-083;
or

(g) Treats or services of any nature whatsoever except such serv-
ices as are authorized in this rule.

(3) "Industry member™ means a licensed marijuana producer, mari-
Jjuana processor, marijuana retailer, their authorized representatives,
and any affiliates, subsidiaries, officers, partners, Tfinanciers,
agents, employees, and representatives of any industry member.

(4) No industry member or employee thereof shall sell to any re-
tail licensee or solicit from any such licensee any order for any mar-
ijuana tied in with, or contingent upon, the retailer®s purchase of
some other marijuana, or any other merchandise, paraphernalia, proper-
ty, or service.

(5) If the board finds In any instance that any licensee has vio-
lated this regulation, then all licensees involved shall be held
equally responsible for such violation.

AMENDATORY SECTION (Amending WSR 14-10-044, filed 4/30/14, effective
5/31/14)

WAC 314-55-077 What is a marijuana processor license and what
are the requirements and fees related to a marijuana processor li-
cense? (1) A marijuana processor license allows the licensee to proc-
ess, dry cure, package, and label usable marijuana, marijuana concen-
trates, and marijuana-infused products for sale at wholesale to mari-
Jjuana retailers. A marijuana processor license also allows the licen-
see to process and package marijuana into intermediate products for
sale at wholesale to other marijuana processors.

(2) A marijuana processor is allowed to blend tested useable mar-
ijuana from multiple lots into a single package for sale to a marijua-
na retail licensee providing the label requirements for each lot used
in the blend are met and the percentage by weight of each lot is also
included on the label.

(3) A marijuana processor licensee must obtain approval from the
liquor control board for all marijuana-infused edible products, label-
ing, and packaging prior to offering these items for sale to a mari-
juana retailer. The marijuana processor licensee must submit a photo
of the product, label, and package to the liquor control board for ap-
proval. If the liquor control board denies a marijuana-infused edible
product for sale iIn marijuana retail outlets, the marijuana processor
may request an administrative hearing per chapter 34.05 RCW, Adminis-
trative Procedure Act.
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(4) Marijuana-infused edible products in solid form must meet the
following requirements:

(a) If there is more than one serving in the package, each serv-
ing must be packaged individually in childproof packaging (see WAC
314-55-105(7)) and placed in the outer package.

(b) The label must prominently display the number of servings in
the package.

(c) Marijuana-infused solid edible products must be homogenized
to ensure uniform disbursement of cannabinoids throughout the product.

(d) All marijuana-infused solid edibles must prominently display
on _the label '"'This product contains marijuana.''

(5) Marijuana-infused edible products in_ liquid form must meet
the following requirements:

(a) If there is more than one serving in the package, a measuring
device must be included in the package with the product.

(b) The label must prominently display the number of servings in
the package and the amount of product per serving.

(c) Marijuana-infused liquid edibles must be homogenized to en-
sure _uniform disbursement of cannabinoids throughout the product.

(d) All marijuana-infused liquid edibles must prominently display
on _the label, "This product contains marijuana."

(6) A marijuana processor is limited in the types of food or
drinks they may infuse with marijuana ((te—ereate—an—infused—edible
produet)). Marijuana-infused products that are especially appealing to
children are prohibited. Marijuana-infused products such as, but not
limited to, gummy candies, lollipops, cotton candy, or brlqhtlv col-
ored Droducts. are prohibited.

(a) To reduce the risk to public health, ((¥oed—defined—as)) po-
tentially hazardous food as defined in WAC ((246-215-0115¢(88)))
246-215-01115 may not be infused with marijuana. ((Fhese—foods—are))
Potentially hazardous ((as—they)) foods require time-temperature con-
trol to keep them safe for human consumption and prevent the growth of
pathogenlc mlcroorganlsms or the productlon of tOX|ns _((Fhe—board-—may

Any food that requires refrlgeratlon free2|ng, or a hot holding unit
to keep it safe for human consumption may not be infused with marijua-
na.

((4))) (b) Other food items that may not be infused with mari-
juana to be sold in a retail store are:

(i) Any food that has to be acidified to make it shelf stable;

(i1) Food items made shelf stable by canning or retorting;

(iili1) Fruit or vegetable juices (this does not include shelf sta-
ble concentrates);

(iv) Fruit or vegetable butters;

(v) Pumpkin pies, custard pies, or any pies that contain eggs;

(vi) Dairy products of any Kkind such as butter, cheese, 1ice
cream, or milk; and

(vii) Dried or cured meats.

(c) Vinegars and oils derived from natural sources may be infused
with dried marijuana if all plant material is subsequently removed
from the final product. Vinegars and oils may not be infused with any
other substance, including herbs and garlic;

(d) Marijuana-infused jams and jellies made from scratch must
utilize a standardized recipe in accordance with 21 C.F.R. Part 150,
revised as of April 1, 2013.

(e) Per WAC 314-55-104, a marijuana processor may infuse dairy
butter or fats derived from natural sources and use that extraction to

[ 5] 0TS-6940.1





prepare allowable marijuana-infused solid or liquor products meant to
pe ingested orally, but the dairy butter or fats derived from natural
sources may not be sold as stand-alone products.

(f) The liquor control board may designate other food items that
may not be infused with marijuana.

(7) The recipe for any (( i i H
edible—product)) marijuana-infused solid or liquid products meant to
be ingested orally must be kept on file at the marijuana ((predue—
er-s)) processor®s licensed premises and made available for inspection
by the ((WSLESB—er—their)) liquor control board or its designee.

((5)) (8) The application fee for a marijuana processor license
is two hundred fifty dollars. The applicant is also responsible for
paying the fees required by the approved vendor for fingerprint evalu-
ation.

((€8))) (9) The annual fee for issuance and renewal of a marijua-
na processor license is one thousand dollars. The board will conduct
random criminal history checks at the time of renewal that will re-
quire the licensee to submit fingerprints for evaluation from the ap-
proved vendor. The licensee will be responsible for all fees required
for the criminal history checks.

((D)) (10) A marijuana processor producing a marijuana-infused
solid or liquid product meant to be ingested orally in a processing
facility as required in WAC 314-55-015(10) must pass a processing fa-
cility inspection. Ongoing annual processing facility compliance in-
spections may be required. The liquor control board will contract with
the department of agriculture to conduct required processing facility
inspections. All costs of inspections are borne by the licensee and
the hourly rate for inspection is sixty dollars. A licensee must allow
the liquor control board or its designee to conduct physical visits
and inspect the processing facility, recipes, and required records per
WAC 314-55-087 without advance notice. Failure to pay for the process-
ing facility inspection or to follow the processing facility require-
ments outlined in this section and WAC 314-55-015 will be sufficient
grounds for the board to suspend or revoke a marijuana license.

(11) The board will initially limit the opportunity to apply for
a marijuana processor license to a thirty-day calendar window begin-
ning with the effective date of this section. In order for a marijuana
processor application license to be considered it must be received no
later than thirty days after the effective date of the rules adopted
by the board. The board may reopen the marijuana processor application
window after the initial evaluation of the applications that are re-
ceived and processed, and at subsequent times when the board deems
necessary.

((3))) (12) Any entity and/or principals within any entity are
limited to no more than three marijuana processor licenses.

((€®)) (13) Marijuana processor licensees are allowed to have a
maximum of six months of their average useable marijuana and six
months average of their total production on their licensed premises at
any time.

((&28)) (14) A marijuana processor must accept returns of prod-
ucts and sample jars from marijuana retailers for destruction, but is
not required to provide refunds to the retailer.
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Washington State Liquor Control Board
Issue Paper
Rule Making on Fair Trade Practices

Date: December 17, 2014
Presented by:  Karen McCall, Agency Rules Coordinator

Description of the Issue

The purpose of this Issue Paper is to request approval from the Board to file
revised proposed permanent new rules (Supplemental CR 102) in Chapter 314-
23 WAC to clarify RCW 66.28.170 Discrimination in price to purchaser for
resale prohibited—Price differentials.

Why is rule making necessary?

Michael Cho, Washington Liquor Store Association, petitioned the board for
rulemaking to clarify RCW 66.28.170. The board currently has Advisory No.
2012-02 on the website that clarifies this statute but wishes to place it current
view of pricing issues in a new section in Chapter 314-23 WAC. The board held
a work session on Fair Trade Practices on September 11, 2013, to hear comment
from stakeholders on these issues. A public hearing on the proposed rules was
held on April 23, 2014. Stakeholders provided testimony and written comments
on the proposed rule language at the public hearing.

On May 14, 2014, the board gave their approval for the Rules Coordinator to
draft revised proposed rules for fair trade practices to bring back to the board at
a later date.

On July 23, 2014, the rules coordinator posted a Small Business Economic
Impact Survey with supplemental proposed rules for fair trade practices on the
Liquor Control Board website. An email was sent to all stakeholders on the rules
distribution list requesting they complete the survey and return to the board by
august 8, 2014. Washington Restaurant Association requested the board accept
responses to the survey until August 24, 2014, and the board agreed to do so.

What changes are being proposed?

New Section. WAC 314-23-060 What are "volume discounts"? Defines
“volume discounts”.

New Section. WAC 314-23-065 What are "unfair trade practices"?
Defines “unfair trade practices”.
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New Section. WAC 314-23-070 What is "local market"? Defines “local
market”. For purposes of volume discounts, sales to on-premises retailers and
off-premises retailers constitute separate markets.

New Section. WAC 314-23-075 Are licensed distributors or other
suppliers of spirits and wine allowed to provide discounts to on-
premises or off-premises retail licensees based on a commitment from
the retailer to purchase a particular percentage of the spirits back-bar,
well-drinks, wine by the glass, or any combination of these? Addresses
exclusivity.

New Section. WAC 314-23-080 Are licensed distributors or other
licensed suppliers of spirits and wine allowed to provide volume
discounts to on-premises or off-premises retail licensees? Explains what
is allowed under “volume discounts”. Distributors may provide different volume
pricing to on-premises retailers and off-premises retailers. This practice is
referred to as “channeling” and is a recognized practice under TTB in Industry
Circular Number 76-15.

New Section. WAC 314-23-085 What type of discounts are not
allowed? Explains the following practices are not allowed under “volume
discounts”:

e Discounts for purchases over time. Combining volumes of spirits and wine
purchased beyond the day of purchase period to qualify for a volume
discount is considered an extension of credit under 27 CFR 6.65 because
state law does not allow the extension of credit; and
Discounts on a combined order that is delivered to multiple licensed sites
(central warehousing rules were written to allow separate licensed entities
to lease warehouse space and request a discount on goods delivered to a
single warehouse location).
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NEW SECTION

WAC 314-23-060 What are '"volume discounts™? Volume discounts
are discounts that are based solely on the volume of the spirits
and/or wine that is purchased by a retailer from a distributor or sup-
plier. However, the limitations on iInteractions between the levels of
licenses remain including, but not limited to, the prohibition on un-
due influence and sales below cost.

NEW SECTION

WAC 314-23-065 What are "unfailr trade practices”™? (1) "Unfair
trade practice™ means one retailer or industry member directly or in-
directly influencing the purchasing, marketing, or sales decisions of
another retailer or industry member by any agreement written or un-
written or any other business practices or arrangements such as, but
not limited to, the following:

(a) Any form of coercion between industry members and retailers
or between retailers and industry members through acts or threats of
physical or economic harm, including threat of loss of supply or
threat of curtailment of purchase;

(b) A retailer on an iInvoluntary basis purchasing less than it
would have of another iIndustry member®s product;

(c) Purchases made by a retailer or iIndustry member as a prereq-
uisite for purchase of other items;

(d) A retailer purchasing a specific or minimum quantity or type
of a product or products from an industry member;

(e) An industry member requiring a retailer to take and dispose
of a certain product type or quota of the industry member®s products;

() A retailer having a continuing obligation to purchase or oth-
erwise promote or display an industry member®s product;

(g9) An industry member having a continuing obligation to sell a
product to a retailer;

(h) A retailer having a commitment not to terminate its relation-
ship with an industry member with respect to purchase of the industry
member®s products or an industry member having a commitment not to
terminate its relationship with a retailer with respect to the sale of
a particular product or products;

(i) An industry member being involved in the day-to-day opera-
tions of a retailer or a retailer being involved in the day-to-day op-
erations of an industry member in a manner that violates the provi-
sions of this subsection;

(J) Discriminatory pricing practices as prohibited by law or oth-
er practices that are discriminatory in that the product is not of-
fered to all retailers in the local market at the same price.

(2) The exercise of undue influence is an unfair trade practice
and i1s prohibited.
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NEW SECTION

WAC 314-23-070 What is "local market”? Local market is limited
to businesses in geographic recognized market areas such as town,
city, county or other recognized geographic area in which distribution
services are provided. For the purposes of differential pricing, sales
to on-premises retailers and off-premises retailers constitute sepa-
rate markets.

NEW SECTION

WAC 314-23-075 Are licensed distributors or other suppliers of
spirits and wine allowed to provide discounts to on-premises or off-
premises retail licensees based on a commitment from the retailer to
purchase a particular percentage of the spirits back-bar, well-drinks,
wine by the glass, or any combination of these? (1) It is unlawful
for a distributor or other supplier of spirits or wine to offer a low-
er price to an on-premises or off-premises retailer if the retailer is
required to purchase a specific portion of some or all of its wine or
spirits from that distributor or supplier in order to qualify for the
lower price. Such requirements include, but are not necessarily limi-
ted to, agreeing to devote certain percentage of the spirits back-bar,
well-drinks, wine by the glass, or any combination of these or other
types of purchases to products sold by that distributor or supplier.

(2) Such exclusive discounts are prohibited under RCW 66.28.170
and federal law 27 C.F.R. 6.72.

NEW SECTION

WAC 314-23-080 Are licensed distributors or other licensed sup-
pliers of spirits and wine allowed to provide volume discounts to on-
premises or off-premises retail licensees? (1) Yes, distributors or
other licensed suppliers are allowed to provide volume discounts to
licensed on-premises and off-premises retailers. The discounts must be
based solely on the volume of the spirits and/or wine that is pur-
chased by a retailer from a distributor or other licensed suppliers.
However, the limitations on iInteractions between the levels of licen-
ses remain, including the prohibition on undue influence and sales be-
low cost of acquisition.

(2) Differential pricing between on-premises licensed retailers
and off-premises licensed retailers is allowed as long as there are no
sales below cost. This business practice is referred to as 'channel-
ing."
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NEW SECTION

WAC 314-23-085 What type of discounts are not allowed? The fol-
lowing types of discounts are not allowed. Please note that this list
iIs representative and not inclusive of all practices that are not al-
lowed:

(1) Volume discounts that violate local, state, or federal laws.

(2) Discounts on purchases over time. Prices must be based on the
spirits or wine delivered in a single shipment or single invoice.

(3) Discounts on a combined order that is delivered to multiple
licensed sites. Volume discounts may only be provided based on com-
bined orders by one or more licensees to the "central warehouse™ or a
single location to which the order is delivered. The delivery of prod-
uct to multiple sites cannot be used in determining the volume dis-
count for a combined order.
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