Washington State
Liquor Control Board

Washington State Liquor Control Board Meeting

Wednesday, December 17, 2014, 10:00 a.m.
Board Room, LCB Headquarters - 3000 Pacific Avenue SE, Olympia WA 98501

Meeting Agenda

1. CALL TO ORDER

2. APPROVAL OF MEETING MINUTES
Approval of December 3, 2014, Meeting Minutes
Approval of December 10, Meeting Minutes (Business Advisory Council Work Session)

3. ACTION ITEMS
Presenter - Karen McCall, Agency Rules Coordinator

A. Board Approval to File (CR 101) for Sports Entertainment Facility Rules

B. Board Approval to File Supplemental (CR 102) for Fair Trade Practices Rulemaking

C. Request to Hold a Work Session on the Alcohol Impact Areas (AIA) Rulemaking
January 14, 2015 - During the Board Meeting

4. WEEKLY MARIJUANA LICENSING UPDATE
Presenter - Becky Smith, Marijuana Licensing & Regulations Manager

5. EMPLOYEE ANNOUNCEMENTS
Presenter - Mike Kashmar, CFO
Public Service Recognition for Peter Corier, Marijuana Examiner (5-Year Pin)

6. NEW BUSINESS/OLD BUSINESS
Citizens are invited to address the Board regarding any issue(s) related to LCB business.

7. ADJOURN

Please note - meeting agendas are subject to change to accommodate LCB business needs
Complete meeting packets are available online: http://Icb.wa.qov/boardmeetings/board _meetings

For questions about agendas or meeting materials you may email maureen.malahovsky@Icb.wa.gov or call 360.664.1717



http://lcb.wa.gov/boardmeetings/board_meetings
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Washington State
Liquor Control Board

Date: December 17, 2014

To: Sharon Foster, Board Chair
Ruthann Kurose, Board Member
Chris Marr, Board Member

From: Karen McCall, Agency Rules Coordinator

Copy: Rick Garza, Agency Director
Randy Simmons, Deputy Director
Justin Nordhorn, Chief of Enforcement

Subject: Approval for filing a pre-proposal statement of inquiry (CR 101) to
review and revise the rules for Sports Entertainment Facility
Licenses — WAC 314-02-056, WAC 314-02-057, WAC 314-02-058, and
WAC 314-02-059

This rulemaking is a result of stakeholders requesting the board develop rules to create
an enhanced operating plan that would allow a sports entertainment facility licensee to
provide additional alcohol sale and service areas within the licensed facility.

Process

The Rules Coordinator requests approval to file the pre-proposal statement of inquiry,
(CR 101) for the rule making described above. An issue paper on this rule was
presented at the Board meeting on December 17, 2014, and is attached to this order.

If approved for filing, the tentative timeline for the rule making process is outlined below:

December 17, 2014 Board is asked to approve filing the pre-proposal
statement of inquiry (CR 101)

January 7, 2015 Code Reviser publishes notice, LCB sends notice to
rules distribution list

February 1, 2015 End of written comment period

February 11, 2015 Board is asked to approve filing the proposed rules (CR
102 filing)

March 4, 2015 Code Reviser publishes notice, LCB sends notice to
rules distribution list

March 25, 2015 Public hearing held

CR 101 CSEF Licenses 1 12/17/14





March 25, 2015

End of written comment period

April 1, 2015 Board is asked to adopt rules
April 1, 2015 Agency sends notice to those who commented both at
the public hearing and in writing.
April 1, 2015 Agency files adopted rules with the Code Reviser (CR
103)
May 2, 2015 Rules are effective (31 days after filing)
Approve Disapprove
Sharon Foster, Chairman Date
Approve Disapprove
Ruthann Kurose, Board Member Date
Approve Disapprove
Chris Marr, Board Member Date
Attachment: Issue Paper
CR 101 CSEF Licenses 2 12/17/14






Washington State Liquor Control Board

Issue Paper

Revisions to the Sports Entertainment Facility Rules
Date: December 17, 2014

Presented by:  Karen McCall, Agency Rules Coordinator

Description of the Issue

The purpose of this Issue Paper is to request approval from the Board to file the
first stage of rule making (CR 101) to review and revise the rules for the Sports
Entertainment Facility License.

Why is rule making necessary?

This rulemaking is a result of stakeholders requesting the board develop rules to
create an enhanced operating plan that would allow a sports entertainment
facility licensee to provide additional alcohol sale and service areas within the
licensed facility.

Process

The rule making process begins by announcing LCB’s intent to propose new rules
by filing a CR 101 form. This allows staff and stakeholders to begin discussing
necessary new rules. At the CR 101 stage of the process, no proposed language
is offered. The public may comment on the subject of this rulemaking during the
designated comment period. Notice will be sent to all who have indicated that
they want to receive notice of rule changes. The notice will identify the public
comment period and where comments can be sent. Based on public input
received, staff will draft proposed changes for presentation to the Board at the
next phase of the rule making process.

CR 101- SEF 1 12/7/14






Washington State
Liquor Control Board

December 17, 2014

To: Sharon Foster, Board Chair
Ruthann Kurose, Board Member
Chris Marr, Board Member

From: Karen McCall, Agency Rules Coordinator

Copy: Rick Garza, Director
Randy Simmons, Deputy Director
Justin Nordhorn, Chief of Enforcement

Subject: Approval to file Supplemental CR 102 in Chapter 314-23 WAC to
clarify RCW 66.28.170 Discrimination in price to purchaser for resale
prohibited—Price differentials.

On July 23, 2014, the rules coordinator posted a Small Business Economic Impact
Survey with supplemental proposed rules for fair trade practices on the Liquor Control
Board website. An email was sent to all stakeholders on the rules distribution list
requesting they complete the survey and return to the board by august 8, 2014.
Washington Restaurant Association requested the board accept responses to the
survey until August 24, 2014, and the board agreed to do so. 146 survey responses
were received. The small business economic impact statement is attached.

The supplemental CR 102 with revised proposed rules needs to be filed with the Code
Reviser’s office.

Process

The Rules Coordinator requests approval to file the revised proposed rules
(Supplemental CR 102) for the rule making described above. An issue paper on this
rule was presented at the Board meeting December 17, 2014, and is attached to this
order.

If approved for filing, the tentative timeline for the rule making process is outlined below:

December 17, 2014 Board is asked to approve filing the revised proposed
rules (Supplemental CR 102 filing)

January 7, 2015 Code Reviser publishes notice, LCB sends notice to
rules distribution list

Supplemental CR 102 Fair Trade Practices 1 12/17/14





January 28, 2015

Public hearing held

January 28, 2015

End of written comment period

February 4, 2015

Board is asked to adopt rules

February 4, 2015

Agency sends notice to those who commented both at
the public hearing and in writing.

February 4, 2015

Agency files adopted rules with the Code Reviser (CR
103)

March 7, 2015

Rules are effective (31 days after filing)

Approve

Approve

Approve

Attachment: Issue Paper

Supplemental CR 102 Fair Trade Practices 2

Disapprove

Sharon Foster, Chairman Date
Disapprove

Ruthann Kurose, Board Member Date
Disapprove

Chris Marr, Board Member Date

12/17/14






Washington State Liquor Control Board
Issue Paper
Rule Making on Fair Trade Practices

Date: December 17, 2014
Presented by:  Karen McCall, Agency Rules Coordinator

Description of the Issue

The purpose of this Issue Paper is to request approval from the Board to file
revised proposed permanent new rules (Supplemental CR 102) in Chapter 314-
23 WAC to clarify RCW 66.28.170 Discrimination in price to purchaser for
resale prohibited—Price differentials.

Why is rule making necessary?

Michael Cho, Washington Liquor Store Association, petitioned the board for
rulemaking to clarify RCW 66.28.170. The board currently has Advisory No.
2012-02 on the website that clarifies this statute but wishes to place it current
view of pricing issues in a new section in Chapter 314-23 WAC. The board held
a work session on Fair Trade Practices on September 11, 2013, to hear comment
from stakeholders on these issues. A public hearing on the proposed rules was
held on April 23, 2014. Stakeholders provided testimony and written comments
on the proposed rule language at the public hearing.

On May 14, 2014, the board gave their approval for the Rules Coordinator to
draft revised proposed rules for fair trade practices to bring back to the board at
a later date.

On July 23, 2014, the rules coordinator posted a Small Business Economic
Impact Survey with supplemental proposed rules for fair trade practices on the
Liquor Control Board website. An email was sent to all stakeholders on the rules
distribution list requesting they complete the survey and return to the board by
august 8, 2014. Washington Restaurant Association requested the board accept
responses to the survey until August 24, 2014, and the board agreed to do so.

What changes are being proposed?

New Section. WAC 314-23-060 What are "volume discounts"? Defines
“volume discounts”.

New Section. WAC 314-23-065 What are "unfair trade practices"?
Defines “unfair trade practices”.

Issue Paper —2" Supplemental CR 102 Fair Trade Practices 12/17/14





New Section. WAC 314-23-070 What is "local market"? Defines “local
market”. For purposes of volume discounts, sales to on-premises retailers and
off-premises retailers constitute separate markets.

New Section. WAC 314-23-075 Are licensed distributors or other
suppliers of spirits and wine allowed to provide discounts to on-
premises or off-premises retail licensees based on a commitment from
the retailer to purchase a particular percentage of the spirits back-bar,
well-drinks, wine by the glass, or any combination of these? Addresses
exclusivity.

New Section. WAC 314-23-080 Are licensed distributors or other
licensed suppliers of spirits and wine allowed to provide volume
discounts to on-premises or off-premises retail licensees? Explains what
is allowed under “volume discounts”. Distributors may provide different volume
pricing to on-premises retailers and off-premises retailers. This practice is
referred to as “channeling” and is a recognized practice under TTB in Industry
Circular Number 76-15.

New Section. WAC 314-23-085 What type of discounts are not
allowed? Explains the following practices are not allowed under “volume
discounts”:

e Discounts for purchases over time. Combining volumes of spirits and wine
purchased beyond the day of purchase period to qualify for a volume
discount is considered an extension of credit under 27 CFR 6.65 because
state law does not allow the extension of credit; and
Discounts on a combined order that is delivered to multiple licensed sites
(central warehousing rules were written to allow separate licensed entities
to lease warehouse space and request a discount on goods delivered to a
single warehouse location).

Issue Paper —2" Supplemental CR 102 Fair Trade Practices 12/17/14






NEW SECTION

WAC 314-23-060 What are '"volume discounts™? Volume discounts
are discounts that are based solely on the volume of the spirits
and/or wine that is purchased by a retailer from a distributor or sup-
plier. However, the limitations on iInteractions between the levels of
licenses remain including, but not limited to, the prohibition on un-
due influence and sales below cost.

NEW SECTION

WAC 314-23-065 What are "unfailr trade practices”™? (1) "Unfair
trade practice™ means one retailer or industry member directly or in-
directly influencing the purchasing, marketing, or sales decisions of
another retailer or industry member by any agreement written or un-
written or any other business practices or arrangements such as, but
not limited to, the following:

(a) Any form of coercion between industry members and retailers
or between retailers and industry members through acts or threats of
physical or economic harm, including threat of loss of supply or
threat of curtailment of purchase;

(b) A retailer on an iInvoluntary basis purchasing less than it
would have of another iIndustry member®s product;

(c) Purchases made by a retailer or iIndustry member as a prereq-
uisite for purchase of other items;

(d) A retailer purchasing a specific or minimum quantity or type
of a product or products from an industry member;

(e) An industry member requiring a retailer to take and dispose
of a certain product type or quota of the industry member®s products;

() A retailer having a continuing obligation to purchase or oth-
erwise promote or display an industry member®s product;

(g9) An industry member having a continuing obligation to sell a
product to a retailer;

(h) A retailer having a commitment not to terminate its relation-
ship with an industry member with respect to purchase of the industry
member®s products or an industry member having a commitment not to
terminate its relationship with a retailer with respect to the sale of
a particular product or products;

(i) An industry member being involved in the day-to-day opera-
tions of a retailer or a retailer being involved in the day-to-day op-
erations of an industry member in a manner that violates the provi-
sions of this subsection;

(J) Discriminatory pricing practices as prohibited by law or oth-
er practices that are discriminatory in that the product is not of-
fered to all retailers in the local market at the same price.

(2) The exercise of undue influence is an unfair trade practice
and i1s prohibited.

[ 1] 0TS-5922.4





NEW SECTION

WAC 314-23-070 What is "local market”? Local market is limited
to businesses in geographic recognized market areas such as town,
city, county or other recognized geographic area in which distribution
services are provided. For the purposes of differential pricing, sales
to on-premises retailers and off-premises retailers constitute sepa-
rate markets.

NEW SECTION

WAC 314-23-075 Are licensed distributors or other suppliers of
spirits and wine allowed to provide discounts to on-premises or off-
premises retail licensees based on a commitment from the retailer to
purchase a particular percentage of the spirits back-bar, well-drinks,
wine by the glass, or any combination of these? (1) It is unlawful
for a distributor or other supplier of spirits or wine to offer a low-
er price to an on-premises or off-premises retailer if the retailer is
required to purchase a specific portion of some or all of its wine or
spirits from that distributor or supplier in order to qualify for the
lower price. Such requirements include, but are not necessarily limi-
ted to, agreeing to devote certain percentage of the spirits back-bar,
well-drinks, wine by the glass, or any combination of these or other
types of purchases to products sold by that distributor or supplier.

(2) Such exclusive discounts are prohibited under RCW 66.28.170
and federal law 27 C.F.R. 6.72.

NEW SECTION

WAC 314-23-080 Are licensed distributors or other licensed sup-
pliers of spirits and wine allowed to provide volume discounts to on-
premises or off-premises retail licensees? (1) Yes, distributors or
other licensed suppliers are allowed to provide volume discounts to
licensed on-premises and off-premises retailers. The discounts must be
based solely on the volume of the spirits and/or wine that is pur-
chased by a retailer from a distributor or other licensed suppliers.
However, the limitations on iInteractions between the levels of licen-
ses remain, including the prohibition on undue influence and sales be-
low cost of acquisition.

(2) Differential pricing between on-premises licensed retailers
and off-premises licensed retailers is allowed as long as there are no
sales below cost. This business practice is referred to as 'channel-
ing."
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NEW SECTION

WAC 314-23-085 What type of discounts are not allowed? The fol-
lowing types of discounts are not allowed. Please note that this list
iIs representative and not inclusive of all practices that are not al-
lowed:

(1) Volume discounts that violate local, state, or federal laws.

(2) Discounts on purchases over time. Prices must be based on the
spirits or wine delivered in a single shipment or single invoice.

(3) Discounts on a combined order that is delivered to multiple
licensed sites. Volume discounts may only be provided based on com-
bined orders by one or more licensees to the "central warehouse™ or a
single location to which the order is delivered. The delivery of prod-
uct to multiple sites cannot be used in determining the volume dis-
count for a combined order.

[ 3] 0TS-5922.4






~X\ Washington State
A Liquor Control Board

Date: December 17, 2014

To: Sharon Foster, Board Chair
Ruthann Kurose, Board Member
Chris Marr, Board Member

From: Karen McCall, Rules Coordinator

Subject: Small Business Economic Impact Statement
Fair Trade Practices Proposed Rules
WAC 314-23-060, WAC 314-23-065, WAC 314-23-070,
WAC 314-23-075, WAC 314-23-080, and WAC 314-23-085

WASHINGTON STATE LIQUOR CONTROL BOARD

A small business economic impact statement has been prepared under chapter
19.85 RCW.

Small Business Economic Impact Statement:

In order to assess the potential impact of the proposed rules on businesses, the
Board circulated a survey to stakeholders and individuals on the rulemaking
distribution list maintained by the Board. The Board received responses from146
businesses. At least one organization, the Washington Restaurant Association,
sent the survey to all of their members. The analysis below incorporates
comments received in response to the survey. The board had received
comments on an earlier set of proposed rules and made the changes reflected in
the proposed rules based on comments made in rulemaking hearings, as well as
comments received from stakeholders.

1. Description of the Reporting, Recordkeeping, and other compliance
Requirements of the Proposed Rule: The proposed rules do not add
any reporting or recordkeeping requirements beyond what are required by
existing law or rules.

2. Kinds of additional professional services, if any, will your business
need in order to comply with the rules as proposed: 36% of the
responses stated there would be no additional professional services
needed to comply with the rules as proposed. In response to the Board’s

PO Box 43075, 3000 Pacific Ave. SE, Olympia WA 98504-3075, (360) 664-1600,
www.lig.wa.gov





proposed rule, one distributor notified its customers that the rule would
require it to begin charging fees for delivering orders that included less
than full case lots of one product (split case fees) to customers that it had
not charged those fees in the past. The proposed rules do not allow or
prohibit split case fees, but do require that charges that differ between
customers be justified under one of the bases allowed in the law.

Despite the rule not addressing split case fees, 64% of the responses
stated they would need additional professional services to maintain
additional recordkeeping to monitor their alcohol ordering to avoid split
case fees charged by distributors. Another cost listed was renting
additional storage space to warehouse their inventory so they could order
in full cases to avoid split case fees.

Respondents with more than one location stated they would need to rent a
warehouse space to have their orders delivered to a central warehouse to
take advantage of volume discounts on spirits and wine purchases. They
also stated they would need to hire additional staff to maintain the
warehouse and deliver product to their licensed locations. The Board
maintains that practices that have been used in the past, with distributors
providing volume discounts to licensees who have more than one location,
but making separate deliveries to each location, are not allowed by the
law, and the retail licensees should have been having deliveries to a
central location in order to receive the volume discounts.

The estimated costs that survey respondents listed as imposed by the
proposed rules break down as follows:

e Lessthan $1000 — 22%

e $1000 - $5000 — 29%

e $5000 - $10,000 — 11%

e $10,000 - $15,000 — 11%

e More than $15,000 — 27%

. Costs of compliance for businesses in the following areas; reporting,
recordkeeping, equipment, supplies, labor and administrative costs:
26% of the respondents stated there would be no additional costs for
recordkeeping, labor, and administrative costs to comply with the
proposed rules. 73% of the respondents stated there would be additional
costs for recordkeeping, labor, and administrative costs to comply with the
proposed rules. Despite the rule not addressing split case fees, 64% of
the responses stated they would need additional professional services to

PO Box 43075, 3000 Pacific Ave. SE, Olympia WA 98504-3075, (360) 664-1600,
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maintain additional recordkeeping to monitor their alcohol ordering to
avoid split case fees charged by distributors.

Another cost listed was renting additional storage space to warehouse
their inventory so they could order in full cases to avoid split case fees.
Respondents with more than one location stated they would need to rent a
warehouse space to have their orders delivered to a central warehouse to
take advantage of volume discounts on spirits and wine purchases. They
also stated they would need to hire additional staff to maintain the
warehouse and deliver product to their licensed locations. The Board
maintains that practices that have been used in the past, with distributors
providing volume discounts to licensees who have more than one location,
but making separate deliveries to each location, are not allowed by the
law, and the retail licensees should have been having deliveries to a
central location in order to receive the volume discounts. The estimated
costs that survey respondents reported break down as follows:

e Lessthan $1000 — 6%

e $1000 - $5000 — 29%

e $5000 - $10,000 — 30%

e $10,000 - $15,000 — 12%
e More than $15,000 — 23%

. Will compliance with the proposed draft rules cause businesses to
lose sales or revenue? 13% of respondents stated their business would
not lose sales or revenue. 87% of respondents stated their business
would lose sales or revenue. For those respondents who listed a cause,
the reasons for loss of revenue were split case fees charged by
distributors and the allowance in the proposed rules for channel pricing for
on-premises and off-premises liquor licensees. If the licensee is required
to pay higher prices for their products they will have to raise the price of
drinks to their customers. The estimated loss of revenue submitted by
respondents is as follows:

e Lessthan $1000 — 8%

e $1000 - $5000 — 15%

e $5000 - $10,000 — 22%

e $10,000 - $15,000 — 16%
e More than $15,000 — 39%

PO Box 43075, 3000 Pacific Ave. SE, Olympia WA 98504-3075, (360) 664-1600,
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5. Number of jobs that will be created or lost as a result of complying
with the proposed draft rules? 60% of respondents stated there would
be no jobs created or lost as a result of complying with the proposed rules.
30% of respondents stated one to five jobs would be created or lost as a
result of complying with the proposed draft rules. 10% of respondents
stated one to five jobs would be created as a result of complying with the
proposed rules.

6. Cost of compliance for small businesses compared with the cost of
compliance of large businesses: The survey sought information on the
size of the businesses who replied, to enable a comparison of compliance
costs. Most of the businesses who responded to the survey identified
themselves as small businesses. 72% of the respondents stated they had
ten to 50 employees. 28% of respondents stated they had over fifty
employees.

Despite the rule not addressing split case fees, 83% of the responses
stated they would need additional professional services to maintain
additional recordkeeping to monitor their alcohol ordering to avoid split
case fees charged by distributors. They are smaller businesses and don’t
always purchase product in full cases.

Central warehousing is also not part of the proposed draft rules, but 8% of
respondents stated the reason for additional costs and loss of revenue
would be due to central warehousing. Respondents stated they would
need to rent a warehouse space to have their orders delivered to a central
warehouse to take advantage of volume discounts on spirits and wine
purchases. They also stated they would need to hire additional staff to
maintain the warehouse and deliver product to their licensed locations.

9% of respondents stated the reason for additional costs and loss of
revenue would be the allowance of channel pricing. All 9% of those
respondents were small business employing fewer than 50 employees.

The Board considered whether any changes could be made to the
proposed rules to lessen or eliminate the potential impact on small
businesses. This rulemaking was originally begun in response to a
petition from small businesses who believe that the law prohibits certain
sales and marketing practices that are addressed by the proposed rules.
The Board determined to open this rulemaking to examine the business
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practices that are occurring, and whether those practices comply with the
law. The comments on the rulemaking demonstrate a strong split of
opinion on what the law does, and does not, allow, thus the Board
believes the rules are necessary to interpret the law to define the limits on
business practices in the liquor industry. The original petitioners believe
the proposed rules allow too much leeway in spirits pricing and delivery,
while other stakeholders assert the Board is prohibiting practices that are
allowed by law. The Board believes the proposed rules strike a legitimate
balance in the liquor marketplace and appropriately prohibit unfair trade
practices.
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