Washington State
Liquor Control Board

Washington State Liquor Control Board Meeting

Wednesday, February 19, 2014, 10:00 a.m.
LCB Headquarters Building - 3000 Pacific Avenue SE, Olympia WA 98501

Agenda

1. CALL TO ORDER

2. APPROVAL OF MEETING MINUTES
Approval of February 12, 2014, Meeting Minutes

3. ACTION ITEMS

Presenter - Karen McCall, Agency Rules Coordinator

A. Board Approval to File the I-1183 SBEIS with the Code Reviser’s Office

B. Board Approval of Revisions to Interim Policy BIP 01-2014 Assessing Penalties for Late
Payments to the Board

Presenter - Randy Simmons, Deputy Director
Board Approval of Staff Recommendations

C. Board Approval for Interim Policy for Limits on Marijuana Producer Applications
D. Board Approval to Lower the Percentage of Plan Canopy for all Marijuana Producer Applications

4. NEW BUSINESS/OLD BUSINESS

ADJOURN

Note: Immediately following the Board meeting, the Board and staff will be available to answer

guestions from media.

LCB Mission
Promote public safety by consistent and fair administration of liquor and cannabis laws through education, voluntary compliance,
responsible sales and preventing the misuse of alcohol, cannabis and tobacco.

Public Meetings Accommodations

For questions about a reasonable accommodation for a WSLCB agency event, please contact our ADA Coordinator Claris
Nnanabu, Human Resources, at 360-664-1642, or email: ccn@lig.wa.gov. You can also contact our state TTY service, by calling
the Washington Relay Service at 7-1-1 or 1-800-833-6388. For all other accommodations, please contact us two weeks prior to the
event to process in a timely manner. (Examples: sign language interpreter, seat in front, etc.)

Complete meeting packets will be available online following each meeting: http.//www.lig.wa.gov/board/board-information



http://www.liq.wa.gov/board/board-information
mailto:ccn@liq.wa.gov


Washington State
Liquor Control Board

Initiative 1183 - Small Business Economic Impact Statement
January 30, 2014

Initiative 1183 (I-1183), was passed by majority vote on November 8, 2011. It setin place a
series of events, designed to transfer the business of distributing and selling spirits at retail from
the exclusive province of the Washington State Liquor Control Board (WSLCB) to the private
sector. -1183 created new license types including spirits distributor and spirits retailer licenses.
It also directed the Board to create new licenses and authorities, including certificates of
approval and endorsements allowing certain activities relating to spirits to be conducted by
licensees. The initiative eliminated the authority of the Board to buy and sell liquor.

During the process of implementing 1-1183 the Board adopted new rules, and revised and
repealed numerous existing rules in order to implement the new laws enacted by the initiative.
The Board adopted rules on June 2, 2012, and August 26, 2012, to implement sections of I-
1183.

Two legal challenges to two sets of rules were filed by the Washington Restaurant Association,
Northwest Grocery Association and Costco Corporation, raising various legal issues. The cases
were consolidated for briefing and hearing in Thurston County Superior Court. One of the
challenges asserted was that the Board had improperly failed to prepare a Small Business
Economic Impact Statement (SBEIS) to analyze the impact of the proposed rules on small
businesses.

The Thurston County Superior Court found the Board had failed to prepare an SBEIS, and
therefore found the rules invalid, but directed the Board to prepare a SBEIS. It stayed the effect
of the ruling until an SBEIS could be prepared on the rules published in Washington State
Register filing nos. 12-12-065 and 12-17-006. The Board prepared this SBEIS to comply with
the court’s direction.

The WSLCB sent out the SBEIS survey to 1193 stakeholders via its Liquor Advisories Listserv
on August 16, 2013. It requested responses to the seven questions below. In addition to the
Listserv the SBEIS survey was sent via email to the agency’s 1-1183 Information, Rules 1 and
Rules 2 email distribution lists. Due to requests received by various stakeholder groups and
individual licensees the original deadline for submission was extended from August 30, 2013 to
September 13, 2013.

Response Numbers

e Total responses: 222

e Small business responses: 177

e Large business responses: 41

e Responses without pertinent information: 4





Summary of Findings

1. What kind of additional professional services did your small business need in order
to comply with the rules?

Large and small businesses reported needing the following additional services to comply
with the rules: accountant, service vendors, lawyer, tax consultant, point of sale equipment,
system vendor to handle inventory management, recordkeeping, realtors, relocation
specialists, storage facilities, bookkeepers, payroll service companies, credit card
processing software and annual support fees, security system, electrician and additional
liquor distributers.

2. lIs there an increased cost of compliance for your business in the following areas:
equipment, supplies, labor and administrative costs?

Large and small businesses reported an increase in administrative and labor costs attributed
to additional time/paperwork needed to locate specific products at multiple locations.
Businesses of all sizes also reported an increase in the cost of goods, transportation costs
due to 24 liter per day limitation, third party administrative fees and additional equipment.

3. Have the rules caused your business to lose sales or revenue?

The majority of business indicated the rules caused their business to lose sales or revenue,
either directly or indirectly by having to change the way they operated their business. Large
and small business reported they lost money due to the additional 17% fee on products and
the 24 liter restriction. The majority of businesses were forced to use more than one
distributor to purchase product.

Small businesses reported an increased cost of compliance because they were not able to
enter into a co-op warehouse agreement with other small businesses. In many cases small
businesses were forced to: purchase smaller quantities of products more frequently,
purchase larger quantities, store more product than before. In addition, respondents
referenced not being able to purchase any product because they couldn’t afford the
minimum order requirement. All of these answers resulted in increased prices for the
consumer.

Some businesses reported the rules caused gaps in the supply chain and resulted in
customers buying down.

4. What is your estimated number of jobs created or lost as a result of complying with
these rules?

The majority of responding large and small businesses indicated the rules caused their
business to lose jobs or prevented them from hiring additional employees.

5. What is the size of your business, (number of employees)?





The number of employees reported by responding businesses ranged from 1 to 750
employees.

6. How many hours of work, on average,does each employeework?

Due to the wide range of responding businesses (small and large) it is not possible to
generate an accurate average of employee hours.

7. Did you provide comments on the Board’s proposed rules, or participate in any other
way in the I-1183 rulemaking process in 2012?

Less than half of the responding businesses indicated that they participated in the I-1183
rulemaking process.

Steps Taken by the WSLCB to Reduce the Costs of the Rules on Small Businesses

The majority of the responses to the SBEIS focused on the private system of spirits sales
created by the initiative rather than the rules adopted by the Board. Some small businesses
responding to the survey suggested the rules be amended to reduce the 17 percent fee on all
spirit sales created by the initiative. While the Board does not have the authority to amend the
language of the initiative, they have tried to mitigate the impact of the fees by allowing
businesses to pay on an agreed upon scheduled payment plan if they become delinquent in
payments and are at risk of suspension of their spirits retail license.

Another mitigating technique suggested by small businesses in the survey was to allow
businesses to organize a buying co-op in an effort to reduce the cost of product. The WSLCB
does allow businesses to participate in a buying co-op under the rules in accordance with the
parameters set out in the initiative.

During the transition of 1-1183 the Board took several steps to avert harm to state and contract
liquor stores that did not involve the rules and rulemaking progress. Contract liquor stores were
able to transfer or sell their liquor stores to a qualified liquor applicant, including family
members. State and contract stores planning on applying for a spirits retail license under -1183
were allowed to move within a mile of their location without engaging in contract negotiations.
On a case by case basis stores were given exceptions to move outside of the one mile radius if
there was no existing competing store.

State and contract liquor store managers were given the option to purchase inventory in their
stores below wholesale cost and pay over time. A 50 percent down payment on the value of the
inventory was due to the WSLCB no later than Friday, May 11, 2012. The rest of the unpaid
balance was due no later than Friday, June 22, 2012. The WSLCB provided a rebate of up to 60
percent of the winning bid amount or $30,000, whichever was less, determined by the number
of former WSLCB employees hired and the amount of months they were employed by the
business. The WSLCB also gave priority processing for state and contract stores applications
for spirits retail licenses.





The Involvement of Small Business in the Development of the Proposed Rules

The WSLCB used several techniques to involve small business and other interested parties in
the rulemaking process. The publication of the rule-proposal documents includes rule language
available for comments, notices, a public hearing and comment period. Email distribution lists
were used by the WSLCB to provide the public, small businesses and others with regular
updates and information related to the proposed rules. The WSLCB maintains a website
dedicated to the rule-making effort, that includes a timeline of the rule-making schedule, recently
adopted rules and proposed rules.

Summary

Survey results did not demonstrate a disproportional negative impact on small businesses. The
Board was not given discretion on many aspects of the rules, as the content was dictated by
statutory provisions. One prime example is the 17 percent fee imposed on “all spirits sales.”
While the Board would have preferred to interpret this fee as imposed only on sales to
consumers, the statutory language is unambiguous, and does not exempt sales of spirits
between retailers from the payment of the 17 percent fee.






Washington State
Liquor Control Board

Date: February 19, 2014

To: Sharon Foster, Board Chair
Ruthann Kurose, Board Member
Chris Marr, Board Member

From: Karen McCall, Agency Rules Coordinator

Copy: Rick Garza, Agency Director
Randy Simmons, Deputy Director
Justin Nordhorn, Chief of Enforcement
Alan Rathbun, Licensing Director

Subject: Approval for filing the Small Business Economic Impact Statement
(SBEIS) for 1-1183 with the Code Reviser’s Office

During the process of implementing 1-1183 the Board adopted new rules, and revised
and repealed numerous existing rules in order to implement the new laws enacted by
the initiative. The Board adopted rules on June 2, 2012, and August 26, 2012, to
implement sections of 1-1183.

Two legal challenges to two sets of rules were filed by the Washington Restaurant
Association, Northwest Grocery Association and Costco Corporation, raising various
legal issues. The cases were consolidated for briefing and hearing in Thurston County
Superior Court. One of the challenges asserted was that the Board had improperly
failed to prepare a Small Business Economic Impact Statement (SBEIS) to analyze the
impact of the proposed rules on small businesses.

The Thurston County Superior Court found the Board had failed to prepare an SBEIS,
and therefore found the rules invalid, but directed the Board to prepare a SBEIS. It
stayed the effect of the ruling until an SBEIS could be prepared on the rules published
in Washington State Register filing nos. 12-12-065 and 12-17-006. The Board prepared
this SBEIS to comply with the court’s direction.

The Rules Coordinator requests approval to file the SBEIS on rules to implement 1-1183
with the Code Reviser’s Office. A copy of the SBEIS was provided at the Board
meeting on February 19, 2014, and is attached to this order.

If approved for filing, the Rules Coordinator will file the SBEIS on February 19, 2014.

1-1183 SBEIS 1 2/19/14





Approve Disapprove

Sharon Foster, Chairman Date

Approve Disapprove

Ruthann Kurose, Board Member Date

Approve Disapprove

Chris Marr, Board Member Date

Attachment: Issue Paper

1-1183 SBEIS 2 2/19/14






Washington State
Liquor Control Board

Revised Liquor Control Board Interim Policy #BIP 01-2014

Subject: Assessing Penalties for Late Payments to the Board
Effective Date: February 19, 2014

Ending Date: Upon adoption of rules to implement this policy.
Approved:

Sharon Foster, Chairman

Ruthann Kurose, Board Member

Chris Marr, Board Member

Purpose:

The purpose of Liquor Control Board Interim Policy #BIP 01.2014 is to clarify how
the board will assess a late payment when there is no postmark on the envelope
containing the payment due to the Board. Current WAC language reads:

e “A penalty of two percent per month will be assessed on any payments
postmarked after the twenty-fifth day quarterly report is due. When the
twenty-fifth day of the month falls on a Saturday, Sunday, or a legal
holiday, the filing must be postmarked by the U.S. Postal Service no later
than the next postal business day.”

e “A penalty of two percent per month will be assessed on any payments
postmarked after the twentieth day of the month following the month of sale.
When the twentieth day of the month falls on a Saturday, Sunday, or a legal
holiday, the filing must be postmarked by the U.S. Postal Service no later than
the next postal business day.”

The following WACs need to be revised to address no postmark on the
envelope:

e 314-02-109 - What are the quarterly reporting and payment requirements
for a spirits retailer license?

e 314-19-015 - What are the reporting and tax payment requirements? (for
wine and beer)

e 314-23-020 - What are the reporting and tax payment requirements for a
spirits distributor licensee?

PO Box 43075, 3000 Pacific Ave. SE, Olympia WA 98504-3075, (360) 664-1600,
www.lig.wa.gov





e 314-23-041 - What are the monthly reporting and payment requirements
for a spirits certificate of approval licensee?

e 314-28-080 - What if a distillery or craft distillery licensee fails to report or
pay, or reports or pays late?

Background:

Postmarks are often absent on mail. Bar codes have replaced postmarks in most
cases. Current rules on how penalties will be assessed on late payments revolve
on the postmark on the envelope. Language is needed in our rules to explain to
licensees how penalties will be assessed on late payments when there is no
postmark on the envelope.

Policy Statement:
Absent a postmark, the date received at the Washington State Liquor Control

Board, or authorized designee, will be used to determine if penalties are to be
assessed.

PO Box 43075, 3000 Pacific Ave. SE, Olympia WA 98504-3075, (360) 664-1600,
www.lig.wa.gov





